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FLED

IN THE CIRCUIT COURT OF FORREST COUNTY, MISSISSIPPWV
0 6 2014

CARTER CARROLL and

KIM BRADLEY

VS. 

JOHNNY L. DUPREE, in his official

capacity as Mayor of the City of Hattiesburg

COMPLAINT

FORREST COOUNN/TTY CIRCUIT CLERK
PLAINTIFFS

CAUSE NO. CST, ILu- aa 1). 

DEFENDANT

COME NOW Plaintiffs, Carter Carroll and Kim Bradley, and file this Complaint for

an order of mandamus against Johnny L. DuPree, in his official capacity as Mayor of the City of

Hattiesburg. For cause thereof, Plaintiffs would show unto the Court the following: 

L INTRODUCTION

1. Plaintiffs bring this civil action for an order of mandamus pursuant to Miss. Code Ann. § 

11- 41- 1 et seq. to compel Defendant to comply with well- established Mississippi law

concerning the submission of the mayor' s nominees for department directors to the

Hattiesburg City Council for approval. This action is necessitated because of Defendant' s

refusal to comply with his duties of office, as specifically mandated by Miss. Code Ann. 

21- 8- 23( 2). 

II. VENUE AND JURISDICTION

2. This court has personal jurisdiction of the parties. 

3. This court has jurisdiction of the subject matter herein. 

4. Venue is proper in this Court. 



III. PARTIES

5. Plaintiff, Carter Carroll, is an adult resident citizen of the City of Hattiesburg, Forrest

County, Mississippi. Plaintiff Carroll is a duly elected and serving member of the

Hattiesburg City Council for Ward 3. 

6, Plaintiff, Kim Bradley, is an adult resident citizen of the City of Hattiesburg, Forrest

County, Mississippi. Plaintiff Bradley is a duly elected and serving member of the

Hattiesburg City Council for Ward 1. 

7, Mayor Johnny DuPree is the currently serving mayor of the City of Hattiesburg, and can

be served with process at his office in City Hall at 200 Forrest Street, Hattiesburg, MS

39401. Defendant is sued herein in his official capacity as Mayor of Hattiesburg. 

IV. FACTS

8. The City of Hattiesburg is a municipal corporation which has adopted the

mayor/council' form of government as provided for and governed by Miss. Code Ann. § 

21- 8- 1 et seq. The City Council is composed of five members, with each councilperson

representing a separate geographically defined ward. 

9. Plaintiffs are suing in their individual capacities and as members of the City Council of

the City of Hattiesburg. As public officials of the City of Hattiesburg, and as private

citizens in a matter affecting the public interest, they seek the performance of a duty

resulting from an office where there is not a plain, adequate, and speedy remedy in the

ordinary course of law. Plaintiffs further have standing to bring this action, in that they

have a separate interest ( as duly elected members of the City Council) in excess of the

general public. DuPree v. Carroll, 967 So.2d 27, 30 ( Miss. 2007). 
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10. The Constitution of the State of Mississippi and state law require the City Council to

exercise legislative power. Likewise, the Constitution of the State of Mississippi and state

law require the Mayor to exercise the power of the executive branch. The Constitution of

the State of Mississippi and state law forbid any branch of state government from

exercising any power properly belonging to the other branch. 

11. Miss. Code Ann. § 21- 8- 23 states as follows: " Each department shall be headed by a

director, who shall be appointed by the mayor and confirmed by an affirmative vote of a

majority of the council present and voting at -any such meeting. Each director shall serve

during the term of office of the mayor appointing him, and until the appointment and

qualification of his successor." Thus, Defendant is required by law to appoint a director

to head each department of the city, and submit those appointments to the council for

confirmation. This process — that is, confirmation by the legislative branch of an

executive' s appointment — is an important feature of the separation of powers mandated

by our Constitution. 

12, The Mayor and the members of the City Council commenced a four-year term of office

on July 1, 2013. 

13. To date, the Mayor has failed and refused to submit the majority of his department

directors to the City Council for confirmation. Specifically, of the 17 department director

positions, only 5 have been duly submitted and confirmed by the City Council. Those

positions remaining for confirmation are: 

ot) Municipal Prosecutor; 

b) Municipal Prosecutor, Post 2; 

c) Public Defender; 
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d) City Attorney; 

e) Municipal Court Clerk; 

f) Municipal Court Judge; 

g) Both Municipal Court Judges Pro Tem; 

h) Director of Urban Development; 

i) Director of Parks and Recreation; 

j) Police Chief; and, 

jk) City Clerk. 

14. This is not the first time that this issue has existed, nor is it the first time that this issue

has been before this Court. Following his re- election in 2005, Defendant refused to

comply with state law and submit all of his department directors for confirmation by the

City Council. Defendant and Plaintiff Carroll ( in his capacity as then -president of the

City Council) each separately requested an opinion from the Mississippi Attorney

General to determine the propriety of Defendant' s actions in refusing to bring his

appointments before the City Council. Replying to each request separately, the Attorney

General opined that: 

a) The department directors are appointed for a term commensurate with the term of the
mayor; 

b) At the beginning of a new term, vacancies exist in the positions of department
directors ;2 and, 

c) The mayor is required by law to submit his appointees to the City Council for
approval, even if the appointees are the same individuals who served as department
directors during the prior term.3

2006 Miss. AG LEXIS 24, * 2 ( February 24, 2006) ( Exhibit A). 
2 2006 Miss. AG LEXIS 26, * 3 ( February 24, 2006) ( Exhibit B). 
3 Id, at * 5. 
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15. Despite the clear direction from the Attorney General' s office in February of 2006, 

Defendant persisted in his refusal to submit his appointments to the City Council for

approval. Therefore, Plaintiffs4 were required to file suit for a writ of mandamus against

Defendants After months of litigation, the trial judge found in favor of Plaintiffs and

ordered " that the Petition for Writ of Mandamus ... be granted in that the Defendant, 

Johnny L. DuPree, in his official capacity as Mayor of the City of Hattiesburg, 

Mississippi, is ordered to appoint and submit his directors to the council for

confirmation." 6 Defendant appealed the order, and in due course, the Mississippi

Supreme Court affirmed the actions of the trial court, ordering that " the judgment of the

Forrest County Circuit Court issuing an order of mandamus to compel the Mayor of

Hattiesburg to resubmit directors to the city council is affirmed. The mayor shall

forthwith submit department heads for approval by the council." 
7

Eventually, Defendant

complied with the weight of authority and submitted department directors for

confirmation. 

16. Since the 2013 election, Plaintiffs have made multiple inquiries of the Defendant as to

when he would comply with the clear mandate of the law and submit his department

heads to the city council for confirmation. Those inquiries have been unavailing. 

Defendant' s unwillingness to comply with his duties under state law is especially

puzzling, given the outcome of the prior litigation and the unequivocal order from the

highest court in this state. 

a Along with a third member of the City Council, C. E. Bailey. Mr. Bailey is no longer serving on the City Council, 
S See the copy of the Complaint in Carter Carroll, et al v. Johnny L. DuPree, cause no. CI06-0132 in the Circuit
Court of Forrest County, Mississippi ( Exhibit Q. 
6 A copy of the Order dated September 29, 2006, is attached as Exhibit D. 

DuPree v. Carroll, 967 So. 2d 27, 31- 2 ( Miss. 2007) ( Exhibit E). 
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17. The Mayor' s lack of diligence in submitting nominees for these vital city positions

require a conclusion that the Mayor has no intention of voluntarily performing his duties

as required by state law. Thus, until such time as the Mayor fulfills his lawful obligation

and duty to allow the City Council to consider his appointments, Plaintiffs are unable to

perform their statutory duties as council members with respect to these positions. 

18. Because Plaintiffs have the requisite standing, 8 and there is no other legal remedy

available, 9 an order of mandamus is the appropriate remedy. 

WHEREFORE, Plaintiffs pray that process will issue for Defendant according to law, 

and that upon a final hearing, the Court will enter an order pursuant to Miss. Code Ann. § 11- 41- 

1 for Defendant to immediately comply with Miss. Code Ann. § 21- 8- 23( 2), requiring Defendant

to forthwith submit the names of all proposed directors of the following departments of the City

of Hattiesburg to the City Council for its consideration: Municipal Prosecutor; Municipal

Prosecutor, Post 2; Public Defender; City Attorney; Municipal Court Clerk; Municipal Court

Judge; both Municipal Court Judges Pro Tem; Director of Urban Development; Director of Parks

and Recreation; Police Chief; and, City Clerk. Plaintiffs further pray for an award of all costs of

court accruing in this cause, and for such other and further relief as to which they may be

entitled. // 

Respectfully submitted, this the t day of November, 2014. 

a Id. at 30, 
91d. 

CARTER CARROLL and

VRE
DLEY

By: 1

D. OL

for Plaints s

G1l



ROBERT D. GHOLSON - MSB# 4811

KATHERINE B. SUMRALL - MSB# 104668
GHOLSON BURSON ENTREKIN & ORR, PA

Post Office Box 1289
Laurel, Mississippi 39441- 1289

Telephone: ( 601) 649- 4440

Facsimile: ( 601) 649-4441

Attorneysfor Plaintiffs



2006 Miss, AG LEXIS 24

Ol'ficc of the Attorney General of the State of Mississippi

February 24, 2006

Reporter

2006 Miss. AG LEXIS 24

2006-0013; 144- A

February 24, 2006

Core Terms

appointee, city council, confirm, department director, reasonable time, prior term, nominee, qualification, re- elected, 
successor, mayor' s, wait

Syllabus

I] 

Municipalities

Re: Appointment of Department Directors

Request By: Carter Carroll, President
Hattiesburg City Council
Post Office Box 1898

Hattiesburg, Mississippi 39403- 0013

opinion By: JIM HOOD, ATTORNEY GENERAL; Heather P. Wagner, Assistant Attorney General

Opinion

Attorney General Jim Hood has received your request for an official opinion and has assigned it to me for research
and response. Your letter reads as follows: 

Members of the Hattiesburg City Council have waited more than six months now for the opportunity to
consider Mayor Johnny Dupree' s nominees for department heads and other city appointees. Since his
re- election, Mayor Dupree has provided various reasons for refusing to submit a full list of nominees for
Council approval, Most recently, newspaper reports quote him as stating that he is not required by law to
present his nominees in a timely fashion and that, in fact, the law allows him to wait until his last day in
office to provide a list of names for ratification

The Council remains united in insisting that the Mayor' s list of appointments be voted on in its entirety, and
on more than one occasion has refused to consider partial lists he has submitted. 

I am writing on behalf of the l* 21 Hattiesburg City Council to ask you to render an opinion as to whether the
Mayor is correct is his reading of the law. We also are seeking your advice as to any additional options the
Council may entertain regarding these appointments. 

EICHIBIT
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2006 Miss. AG LEXIS 24, * 4

Miss, C mle Ann. Section 21- 8- 23( 2) provides as follows: 

Each department shall be headed by a director, who shall be appointed by the' mayor and confirmed by an
affirmative vote of a majority of the council present and voting at any such meeting, Each director shall serve
during the term of office of the mayor appointing him, and until the appointment and qualification of his
successor. 

The Attorney General has, on numerous occasions, opined that this provision clearly provides that department directors
are appointed for a term commensurate with the term of the mayor. MS AG Op., Doty ( February 18, 2000); MS AG
Op., McLemore ( January 25, 2002). Section 21- 8- 23 requires a mayor who is re-elected to office to submit his
appointees to the city council for confirmation, even if the appointees are the same individuals who served as
department directors during the prior term. MS AG Op., Lawrence ( March [* 31 9, 1994); MS AG Op., Doty ( February
18, 2000); MS AG Op., Bailey, ( February 2, 2004). A city council' s decision not to confirm a mayoral appointee is not
subject to the mayor' s power to veto. MS AG Op., Jones ( February 28, 1990); MS AG Op., McLemore ( January 25, 
2002); MS AG Op., Bailey ( February 2, 2004), Section 21- 8- 23 specifically provides that department directors from a
prior term continue to hold over until such time as a successor is duly appointed. We are of the opinion that payment
of salaries of individuals who have not yet been appointed but are lawfully holding over from the prior term is a
lawful expenditure. 

While Section 21- 8- 23 does not state the time frame in which the appointments should be submitted to the council for
confirmation, it is the opinion of this office that the intent of this provision of law is that a mayor shall make such
appointments within a reasonable time after taking office, so as to afford the city council the opportunity to review the
qualifications of the appointees and determine whether such appointees should be confirmed. 

Section 21- 8- 23 does not provide specific relief for situations in which a mayor does not, for whatever reason, make
41 the required appointments within a reasonable time. What constitutes a reasonable time is a factual question

which cannot be determined by way of an Attorney General' s opinion, which opinions must be limited to questions of
law. Miss. C )de Ann. Section 7- 5- 25. If the governing authorities cannot resolve the question, then resort may be had
to a court of competent jurisdiction, See Section 11-- 11 I- o ' rhe Miss. Code, 

If our office may be of further assistance, please advise. 



2006 Miss. AG LEXIS 26

Office of the Attorney General of the State of Mississippi

February 24, 2006

Reporter

2006 Miss. AG LEXIS 26

2006-0058; 149

February 24, 2006

Core Terms

appoint, department director, confirm, hold -over, successor, term of office, year term, re- elected, expire

Syllabus

1* 1] 

Municipal Officers

Re: Miss. Code Aran. Section 21.r.8-2 ?: Appointment of Department Directors

Request By, Mayor Johnny L. DuPree
City of Hattiesburg
Post Office Box 1898

Hattiesburg, Mississippi 39402- 1898

Opinion By: JIM HOOD, ATTORNEY GENERAL; Heather P• Wagner, Assistant Attorney General

Opinion

Attorney General Jim Hood has received your request for an official opinion and has assigned it to me for research
and response. Your letter reads as follows: 

The city of Hattiesburg operates under the Mayor -Council form of government. MS Code Ann. Section
21- 8- 23( 21 states " Each department shall be headed by a director, who shall be appointed by the mayor and
confirmed by an affirmative vote of a majority of the council present and voting at any such meeting, Each
director shall serve during the term of office the mayor appointing him, and until the appointment and
qualification of his successor. " 

I am aware that opinions have been issued stating that a mayor " should" bring back directors who have
already been confirmed by the council, However, the language " and until the appointment and qualification
of his successor," seems to [* 2] indicate otherwise. [ emphasis in original] 

I was first elected Mayor of Hattiesburg and took office in July, 2001. At that time, I presented department
directors to the city council for confirmation. I was re- elected to a second term and took office in July, 2005. 1
do not wish to appoint a " successor" to any of the department director positions which are currently held by
the directors that were approved in July, 2001. I would appreciate your opinion as to whether or not there is a
legal requirement that I reappoint these directors. 

EXHIBIT
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2006 Miss. AG LEXIS 26, * 4

We point out that the language emphasized in your request is but one part of a sentence, and must be read in context, 
The full sentence provides as follows: 

Each director shall serve during the term of office of the mayor appointing him, and until the appointment and
qualification of his successor. 

We must read this sentence in its entirety in order to determine its meaning and legislative intent, The Attorney
General has opined that the first phrase of this sentence clearly provides that department directors are appointed for a
term commensurate and coterminous with the term of the appointing mayor. MS AG Op., Doty ( February 18, 2000); 

31 MS AG Op., McLemore ( January 25, 2002). The effect of this language is, therefore, to create a limited term of
office for department directors serving in a mayor/council form of municipal government. A mayor is elected and
serves a term of four (4) years pursuant to Miss. Cocfe Ann. Section 2/- h- 7( 2), and must be re- elected upon the
expiration of the four ( 4) year term. Each time a mayor is re-elected, it represents the beginning of a new four ( 4) year
term of office. The term of service of the department directors appointed by that individual expire at the end of the
appointing mayor' s four ( 4) year term. At the beginning of a new term, whether an incumbent mayor is re-elected or a
new mayor is elected, it is the opinion of this office that vacancies exist in the positions of department directors. Miss, 
Cod r Ann. Section 25- 1- 7 provides that where an elected or appointed official holds over beyond the expiration of his
or her term, a vacancy exists and it should be filled in the manner prescribed by law. Although department directors
are not " public officers' per se, ( see MS AG Op , Kohnke ( February [* 41 24, 2006]), the language in this statute is

useful for purposes of general guidance

As you noted in your letter, department directors are given specific authority to hold -over after the expiration of their
term pursuant to Section 21- 8- 23( 2). The effect of this language is that, unless they have been specifically terminated, 
at the beginning of a new four ( 4) year term, the prior department directors may " hold -over' in the capacity of
department director, but only until such time as the mayor makes an appointment for the current term. The mayor may
choose to appoint the same individual as served in the prior term. Department directors may receive full salary and
benefits during the time they serve in a hold -over capacity. Unfortunately, the statute does not place a time limit on
how long a department director may serve in a hold -over capacity or specify a time within which department heads
must be submitted for confirmation. See MS AG Op., Lawrence ( March 9, 1994); MS AG Op., Doty ( February 18, 
2000); MS AG Op., Bailey, ( February 2, 2004). 

Section 21- 8- 23( 2) requires that appointees be " confirmed by an affirmative vote of a majority of the council present
and voting at any such meeting.' [* 51 When the law does not specify a time for action, a reasonable time must be
implied. Therefore each new council must, within a reasonable amount of time after the beginning of a new term, be
given the opportunity to confirm or reject appointees for the new term. 

Therefore, it is and remains the opinion of this office that Section 21- 8-23 establishes a term for department directors, 
and upon the expiration of that term, a vacancy exists in the position, which must be filled as provided by law. In a
mayor/ council form of municipal government, a mayor, including one who is re- elected to a new four ( 4) year term of
office, must submit his appointees to director positions to the city council for confirmation, even if the appointees are
the same individuals who served as department directors during the prior term, This appointment should be made
within a reasonable time after the beginning of the new term. Until such time as the appointments are made, authority
exists for the directors serving during the prior term to serve in a hold -over capacity. 

In responding to this request, our office reviewed various statutes pertaining to directors of state agencies and the
Governor' s authority with [* 61 regard to making appointments to these positions. None contain identical language as
found in Section 21- 8- 23( 2) regarding the mayor' s authority to make appointments. Section 43. 13- 107, establishing the
position of the director of the Division of Medicaid, most closely mirrors the appointment language of 21- 8- 23( 2), by
providing that the director is appointed by the Governor with the advice and consent of the Senate, and that

the term of office of the executive director . , . shall be concurrent with the term ... of the Governor

appointing .... The incumbent executive director , , . shall serve until the the appointment and qualification

of [ a] successor. 
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2006 Miss. AG LEXIS 26, * 6

In contrast is that language contained in Section 43- 1- 2, establishing the position of Director of the Mississippi
Department of Human Services, which provides that the appointment is made by the Governor with the advice and
consent of the Senate, that the director serves at the will and pleasure of the Governor and until his successor is
appointed and qualified, with no limitation creating a term of service for the position of Director of Human Services. It
is the opinion of this office that by using language which directs •1* 71 that a term of office shall be concurrent with the
term of the appointing authority, or requires that service in a position shall be " during the term of office' of the
appointing authority, as is found in Section 21- 8- 23( 2), it was the intent of the Legislature to limit the time a person
may serve in an office, after which time the position is vacant, subject to permissive hold -over language until an
appointment is made to fill the vacancy. 

If our office may be of further assistance, please advise. 



IN THE CIRCUIT COURT OF FORREST COUNTY, MISSISSIPPI

CARTER CARROLL, C. E. BAILEY, 
l ul© 

PLAINTIFFS

F jAND KIM BRADLEY, 
CASE

VERUS MAY 3 0 2006 ) NUMBER

ata
j - D. 

JOHNNY L. DUPREE, In His COUNYy CIRCUIT CLERIC
Capacity as Mayor of the City of ) 
Hattiesburg, Mississippi, DEFENDANT ) 

QMPL T

COME NOW Carter Carroll, C. E. Bailey, and Kim Bradley, and, for cause ofaction against

Johnny L. Dupree, in his official capacity as Mayor of the City of Hattiesburg, Mississippi, would

respectfully show unto the Court the following, to -wit: 

I. 

That Carter Carroll is an adult resident citizen of Ward 3, Hattiesburg, Forrest County, 

Mississippi; and he is the duly elected councilman for Ward 3 ofthe City ofHattiesburg, Mississippi. 

II. 

That C. E. Bailey is an adult resident citizen of Ward 4, Hattiesburg, Forrest County, 

Mississippi; and he is the duly elected councilman for Ward 4 ofthe City ofHattiesburg, Mississippi. 

in. 

That Kim Bradley is an adult resident citizen of Ward 1, Hattiesburg, Forrest County, 

Mississippi; and he is the duly elected councilman for Ward 1 ofthe City ofHattiesburg, Mississippi. 

Im

That Johnny L. Dupree is an adult resident citizen ofthe City ofHattiesburg, Forrest County, 

Mississippi; and he is the duly elected mayor of the City of Hattiesburg, Mississippi, and is sued in

his official capacity as mayor of said municipality, 

EXHIBIT



V. 

That the City ofHattiesburg, Mississippi, is a municipal corporation which has adopted as its
governing form the " mayor/council' form of government as provided for and governed by Section
21- 8- 1, el seq, of the Mississippi Code of 1972, as amended. 

Vl. 

That the Council of the City ofHattiesburg, Mississippi, is composed of five members, with

each councilman representing a separate geographically defined ward. 

VII. 

That plaintiffs herein are suing in their capacity as members of the City Council of the City

ofHattiesburg, Mississippi, and as constituting a majority of said Council. As public officials of the

City ofHattiesburg, N6ssissippi, and as private citizens in a matter affecting the public interest, they
seek the performance of a duty resulting from an office where there is not a plain, adequate, and

speedy remedy in the ordinary course of law; and they have standing to bring this action. 
VIII. 

That the Constitution of the State of Mississippi and state law require the City Council to

exercise legislative power. 

IX. 

That the Constitution of the State ofMississippi and state law require the Mayor to exercise

executive power. 

CM

That the Constitution of the State of Mississippi expressly forbids any branch of state

government from exercising any power properly belonging to the other branch. 

2



XI. 

That defendant is required by Section 21- 8- 23 of the Mississippi Code of 1972, as amended, 

to appoint a director to head each department of the city, which appointment must be confirmed by

an affirmative vote ofa majority ofthe council present and voting at the council meeting at which the

appointment is considered by the council. 

XII. 

That the council and its members are required to consider each appointment submitted by the

mayor and to exercise their responsibilities thereto pursuant to the Constitution of the State of

Mississippi

Xlll. 

That the Mayor and Councilmen commenced a four-year term of office on July 1, 2005. 

XIV. 

That plaintiff Carroll, acting as president of the Council, and the Mayor each requested

opinion from the Attorney General ofthe State of Mississippi concerning the Mayor' s obligation to

submit department directors to the Council. In each case, the Office ofthe Attorney General advised

that the Mayor had an obligation to submit each director for consideration by the Council, and the

Council had an obligation to consider each appointment. Copy ofthe opinion requested by plaintiff

Carroll is attached hereto as Exhibit " A," and copy of the opinion requested by the defendant is

attached hereto as Exhibit `B," each being made a part hereofby reference. 

XV. 

That the Mayor has steadfastly refused to submit departmental directors of the City Council

as required by state law. 



t

That the failure to act by the Mayor prevents plaintiffs herein from exercising their

constitutional and statutory duties to consider and act upon the appointment of said department

directors by the Mayor. 

XVII. 

That the City Council considered the failure of the Mayor to act at its May 2, 2006, Council

meeting and has determined by resolution adopted by a majority of the Council that more than a

reasonable amount of lime has expired since the Mayor has taken office for him to perform his legal

requirement of submitting departmental directors to the City Council. A copy of said resolution

adopted by the City Council is attached hereto as Exhibit " C" and made a part hereof. 

That the defendant has indicated that he will not submit departmental directors for

consideration by plaintiffs and the remainder ofthe City Council until such time as he is assured that

a majority of the Council will vote to confirm his appointments and has also indicated that he is not

required to submit said appointments for Council consideration until near the end of his four-year

term ofoffice. 

XIX. 

That the position taken by the Mayor and the lack of diligence in submitting at least two

proposed departmental directors to the Council require conclusion that the Mayor has no intention

ofvoluntarily performing his duties required by State law. 

4



XX, 

That, until such time as the Mayor fulfills his lawful obligation to allow the plaintiffs and the

remainder of the Council to consider his appointments, plaintiffs herein are unable to perform their

legal obligation to consider said appointments. 

VIAAI

WHEREFORE, plaintiffs filethis their complaint and pray that process issue for the defendant

and that upon final hearing hereof the following relief be granted to them: 

A An order be entered pursuant to Section 11- 41- 1 ofthe Mississippi Code of 1972, as

amended, requiring the Mayor to submit the names of all proposed directors of departments of the

City ofHattiesburg, Mississippi, to the City Council for its consideration. 

B. An order be entered declaring that a reasonable amount oftime has expired between

the Mayor' s commencing his term ofoffice and submitting directors ofdepartments for consideration

by the City Council within a specific time period. 

C. issue a declaratory judgment that a reasonable amount of time has passed since the

Mayor commenced office and that he should submit his directors of departments of the City of

Hattiesburg to the City Council for action, or declare that vacancies exist in said departments and that

the department directors are improperly holding over. 

D. That an injunction be granted requiring the Mayor to submit all department directors

to the City Council for its consideration within a specified time which plaintiffs believe should not

exceed thirty (30) days. 



WHEREFORE, plaintiffs file this their complaint and pray that process issue for Johnny L. 

DuPree in his official capacity as Mayor of the City ofHattiesburg, Mississippi, and that the plaintiffs

be granted the relief requested. 

Respectfully submitted, 

CARTER CARROLL

S. Wayne asterlinfZ . 

Attorney at Law
Post Office Box 1471

Hattiesburg, MS 39403- 1471
601) 544-8900

Montague, Pittman and Varna

Attorneys at Law

Post Office Drawer 1975

Hattiesburg, MS 39403- 1975
601) 544- 1234



STATE OF MISSISSIPPI

F r• 
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JIM HOOD
ATTORNEY QBNERAL

OPINIONS
OIVISIBN

February 24, 2006

Carter Carroll, President

Hattiesburg City Council
Past Office Box 1898

Hattiesburg, Mississippi 30403.0013

Re: Appointment of Department Director% 

Doer Mr. Carroll, 

ht

re4r `rr,

3trt
r a i an tlhaen:

o, ? are01 t" Asci urIsiz, cr d creP4

Members of the Hattiesburg City Council have wmiled more than sIx months
now for the +opporiuri ty to consider Mayor Johnny Dupree' s narnlmass for
department Meads olid Esther oily appolntema. Since his re-eitfatton, Mayor
DLlpree hers provided vartous reasons for reluning to submit a full list of
nominees for Council approval. Most recently, newspaper reports quoter him
as stating that l e Is not required by law to present his nominees in a timely
fashion and that, in fact, the law allows him to wait until hla last dray In office
to provide a list of names for ratification, 

The Council remains united In Insisting that the Mayor's list of appointMents
be voted on in Its entirety, and on more then one ocoselon has refused to
consider partial lista he harp submitted. 

I elm writing on behalf of the Hattiesburg City Council to ask you to render an
opinion as to whetherthe Mayor is correct Is his reading of the law. We also
are seeking your advice as to any additional options the Council may
entertain regarding these appointments. 

to It R A M
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Carter Carroll, President

February 24, 2006
Page 2

Miss. Code Ann. Section 21. 13. 23(2) provides as follows: 

Each department shall be headed by a director, who shall be appointed by
the mayor and confirmed by an affirmative vote of a majority of the council
present and voting at any such meeting. Each director shall BarosO during the
term of office of the mayor appointing him, and until the appointment and
qualification of his successor. 

The Attorney General has, can numerous occasions, opined that this provislofn clearly
provides that department directors are appointed for a term commensurate with the term
of the mayor. MS AG Op,, Doty (February 18, zOOO); MS AC 4p., McLemors (,January 25, 
2042). Section 21- 8. 23 requires a mayor who is re- elected to office to submit his
appointees to the city council for confirmation, even if the appointees are the same
individuals who served as department directors during the prior term. ' MS AG OP.. 

Lawrence ( March A, 1994); MS AG Op., Doty ( February fib, 20011); 
MSa5 AG Op.. Y. 

February 2, 2004). A city council' s decision not to confirm a mayoral appointee is not
subjeotto the mayor' s pOWOr tO vete. MS AG Op,, ,Jones ( February 28, 1990); MS AG Op,. 
McLemore (.January 25, 2002), MS AG 4p., Saiiey (February 2, 2004). Socilon 21- 5- 23

Specifically rovldes that department difactors from a prior term confinue to held over until
suci t(m' . a ' r C@sl aria ddiy pp rote . We ate of thla rxp nlonthat  eMof raieries

of in ' Vic" l wh i1av not yet heart opl intiltd but at* iiiwfu* holdl g 6̀r r frt th+(privr

to Is a lawful experiditure, 

While Section 21- 8- 23 does not state the time frame in which the appointments
should be submitted to the council for confirmation, it is the opinion of this office that the
intent of this provision of law Is that a mayor shall make such appointments within a
reasonable time after taking office, so as to afford the city counoll the opportunity to review
the qualifications of the appointees and determine whether such appointees should be
confirmed. 

Section 21- 8- 23 does not provide specific relief for situations Inwhich a mayor does
not, for whatever reason, mare the requirod appointments within s reasonable time. What
constitutes a reasonable time is a factual question which cannot be determined by way of
an Attorney Generali' s opinion, which opinions must bo limited to questions of law. Miss. 
Coda Ann. Section 7- 6- 25. If the governing authorities cannot resolve the question, then
resort may lee had to a court of eorrlpoternt

juriudiction. See Section 11- 41- 1 of the Miss. 

Code. 
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Carter Carroll, President

February 24, 2008
Page 3

If our office may be of further assistance, please advise. 

Sincerely, 

JIM HOOD, ATTORNEY GENERAL. 

By: lie V G 
ather P, Wagner

Assistant Attorney General
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WrATC OF MIGOISSIPPI

JIM HOOD
ATrORNEY GENERAL

OPINIM
ONINICN

February 24, 2006

Mayor .Johnny L. DuPrea
City of Hattiesburg
Post Office Box 1896
Hattiesburg, Missiisaippi 39402- 1898

Re: Miss. Code Ann. Soction 21- 8- 23: Appointment of Department Directors

Dear Mayor OuPres: 

h re iv,sd o ìlr t rj t r s gffi a1 piIQri sea

Att rg+t Y lei 11,' m h

asst t tit 10? # fpr f,WsAr h 466' a6666601 Your,ti ttfA re s as isaii wee. , 

The city of 11-10es burg opefates under the Mayor-Counoll form of
government. MS [', ride Ann, Sar lon 21- 8- 23( 2) states " Each department
shall be headed by a d1rectm, who shall bo rappointed by the mayor and
confirmed by an affirmative vote of a mai0rity of the council presant and
voting at any such meeting. Eoch director shall servo during the term of
office the mayor appointing him, and until tho appointment and qualification
of his SUCC8830r." 

I drn aware that opinlona nave been issued stating that S mayor " should" 
bring baok directors who have already been confirmed by the council. 
However, the fersVLrege " and until the appointment and qualification of
his succoa»sor` stems to indicate otherwlso [ emphasis In orlginalj

t was first elected Mayor of Hattiesburg and look office in July, 2001. At that
lima, I prosanted depairlment d4votors to the oily council for conf fmation. 
I was re-alected to a second term and tank otfloe in July. 2005. I do not wish
to appoint a " Succonsor" to any Of the dep2rimsnt director positlons which
are currently held by tete d1reclors3 that were approved In July, 2001. 1 would

ppraolate your eplhlon els to whether or not there Is a 16901 ( srqulrement that
I reappoint these directors. 

owiCHNTTLLSPHONC(
00111er SOX 190 - 

fi07tlY0 FACSJMkj( 401) 02266':

itobim 

EXHIBIT " B" 



Mayor Johnny L. Dupree
February 214, 2006
Page 2

4 A 6 * a

We point out than the language emphasized In your request Is but one part of a
sentence, and must be read In context. The -full sentence provides ars follows: 

Each director shall serve during the term of once of the mayor appointing
him, and until the appointment and qualification of his successor. 

We must reuc thin ventanuas in its entirety In ardor to dote rmlmi its meaning and leglalative
Intent. The Attorney General has opined that the first phrra so of this sentence clearly
provides that department dlmotors ara appuintard for a term comm,enarrrarte and

coterminous with the term of tho appointing mayor. MS AG Op., Doty (Fobruary 18, 21)00): 
MS AG Op., MoLemore ( January 25, 2002), Than effect of this language iv. therefofe. to

create a limilad term of office for derpaartrrmont directors carving in a mayor/council farm of
municipal government. A mayor is elected and serves a terra of four (4) years pursuant
to Miss. Code Ann. Section 21. 8- 7( 2), and must be re-elected upon the raxpiratlan of the

four (4) year term. Each time a rn tryor Is re•slected, it represents the tyeglnning of a now
four (4) year term of office. The terns of service of that department dlracrors appolnled by
that Indlvid4 dx Ire at the and of the appointing ma es four (,4) ear term. At tha
best ' 1 t " jwh6t r * h inv` mbernmar r$

lar d, j&nL
o pier 3 ` f t#Jrx iltoe a Vver leq X cit In thd p itr r cif,, è ntxnent

directors. Miss. Code AM: Se'di ` n  =' 1" pravldaa 6, at whe"resn to a6Q or appy lMad
oftiaial holds over beyond the expiration of his or her term, a vacancy exists and It should
be filled in the manner prescribed by law. Althouph department directors are not °public
officore" per so, (sea MS AG Op., Kohnke [ Fobruary 24, 20061), the language In thlr3 Statute
is uaieful for purpos+ss of g# noral gUidanae

As you noted In your letter, department directors are given specific aeruthorlty to hold- 
over after the expiration of their term pursuant to Section 21- 8. 23(2). The effect of this

language is that, unless they have been specifically terminated, at the beginning of air new
four ( a) year term, the prior department directors may " hold -over" in the capacity of
department director, but only emir such time as the mayor makes ;an appointment for the
current term. The mayor may choose to appoint the some Individual its served in the prior
term. Department directors may receive fail salary and benefits during the time they serve
in a holdover capacity. Unfortunately, the statute does not place a time IIm# on how long
a department director may serve, in a hold -over capacity or specify a time within which
department heads must be euWltted for confirmation. Soo MS AG Op., Lawrence (March
9, 1994); MS AG Op., Doty (Fasbrustry 18, 2000); MS AG Op., Bailey, ( February 2, 2004). 

Aso HCH STRUT - POST OPRICe 8GX 320 + O OH, Mli W8sIPl r Mo$_VfZ0
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Mayor Johnny L. DuPree
February 24, 2006
Page 3

Section 21. 8. 2:!( 2) requirva ttiat appointees bet" oonfirmed by an affirmative vote of
a majority of the council present ana voting at any such meeting," When the tow does not

specify a time for action, a reasor4ble time must he Implied. Therefore each new council
must, within a reasonsole amount of time after the beginning of a new tern) rte given the
opportunity to confirm or reject appointees for the new term. 

Therefore, It is and romains the opinion of this office that $ a,: tllm 21- 8- 23

establishes a term for dapertmont directors, and upon the expiration of tl•at term, a
vacancy exists in the pos%lon, which must be filled as provided by low. In v mayorloouncil
form of municipal government, a mayor, Including one who is re- elected to a plow irur (4) 
year term of office, must submit his appointees to diroctor positions to the city council for
confirmation, even It the appolnteos are the same individuals who sorved as department
directors during the prior term. This appointment should be made within a mamnab, 7 time
after the beginnlrlg of the new term. Until such time as the appointments & re ria,de, 

authority exists for the directors serving during the prior farm to a erve in a hold -raver
capacity. 

In respoWing to this request, our olfles reviewed varlous statutes pertaining to
direotorta ttf state as socias pend thlr 13overnrar°s authority with regard to making
app nt' tb tie Itlbh , 5' r{ # sin 1 n s

est '

r #ir] h , y
ole al tli It t . m e ' p Zn

c
iasI5-2V
rivad>

3f
dcosly3nrfrti-rir

n

Ver

wppointment language of 21- a- 23(2), by providing than the director Is appointed by tine
Qavaernor with the advice and car115ent of the Senate, and that

11he term of of lce of the executive director. . ehsil be concurrent with the

term .. , of the Governor aappolnilrlg , , .. The incumbent executive director
shall serve until the tho appointment and quiallflcation of (a) sucoeeor, 

In contrast Is that isnguage contained In tie'+ction 43. 1- 2, establishing the povition
of Director of the Mississippi Department of Humarn Services, OICh provides- thmt tape
appointment Is made by the Governor with the advice and consent of the Senate, that too
director serves at the will and pleasure of the 0ove(nor BN until his suounsor le appointed
and qualified, with no limitation Crbeting a term of serviGe ` or the position of Director r:{ 
Hurnan Services. It is the opinion of this office that by using #anguage which directs tha, 
a term of Offlcd shall be concurrent with the term of the appott. ting authority, or require s
that service In a position shalt be "during the term of office" of the appointing authority, e,: 
Is found In Section 21. 8. 23(2), it was the intent of the l,eglastuture to limit the time a persot. 
may serve In an office, after which time the poeltlon is vacant subject to permissive hold- 
over language until an appointmvnt is made to fill the vacant,' 

40111owIrrmal" t- P0,11 l4l: EOri: 30- AC Ok. Mlitl{ iIPP .':' K?i0
TaLGP$4046 (W) 71`1. 1410 - Pi04TA J ( 101) 741. 120



Mayor Johnny L, DuPfse
February 24, 2006
Page 4

if our office may be of further assistance, please 8640. 

Sincerely, 

JIM HOOD, ATTORNEY GENERAL

By; 
P. 

Weather P. Wagner
Assistant Attorney 04fistal

460 HinN aT 1g13i-- e ne
otot 05 6: V

7WOW9 4161000 OkoNto' 1" i



RESOLUTION

WHEREAS, the City of Hattiesburg, Mississippi, operates under the mayor -council form

of government and, thus, is subject to Section 21- 8- 23 of the Mississippi Code of 1972, as

amended; and, 

WHHEREAS, the mayor of the City of Hattiesburg began a new term of office on July 1, 

2005, and, of this date, has not yet submitted the directors of each city department for

consideration of confirmation by the council; and

WHEREAS, Section 21- 8- 23 of the Mississippi Code of 1972, as amended. requires the

director of each department to be appointed by the mayor and confirmed by an affirmative vote

of a majority of the council present and voting at such meeting; and, 

WHEREAS, the Attorney General of the State of Mississippi has stated that the mayor, 

after having been re-elected to a new four-year term of office, must submit his appointees to the

city council for confirmation, even if the appointees ate the same individuals who serve as

department directors during the prior term, and that this appointment should be made within " a

reasonable time after the beginning of the new term"; and, 

WHEREAS, the council is concerned about its legal obligations and responsibilities

pursuant to Mississippi law and, after having carefully considered the issue as to what constitutes

a " reasonable time" for the mayor of the City of Hattiesburg to have submitted his proposed

department directors for consideration by the council and having requested of the mayor his

reasons and possible justifications for further delay; 

IT IS, THEREFORE, RESOLVED that more than a reasonable amount of time has

expired since June 27, 2005, and the mayor of the City of Hattiesburg has not complied with his

legal requirements pursuant to Section 21- 8- 23 of the Mississippi Code of 1972, as amended, and

that no further justification for delay in submitting said appointments exists. 

THE above and foregoing Resolution was introduced by Council member



THE President thereby declared the motion carried and the Resolution adopted this, the

2nd day of May, A.D., 2006. 

SEAL) 

ATTEST: ADOPTED: 

CLERK OF COUNCIL COUNCIL. PRESIDENT

THE above and foregoing Resolution having been submitted to and approved by the

Mayor on this, the 2nd day of May, A.D., 2006. 

ATTEST: APPROVED: 

CITY CLERK MAYOR



IN THE CIRCUIT COURT OF FORREST COUNTY, MISSISSIPPI

CARTER CARJtOLL, C. E. BAILEY, 
AND KIM BRADLEY, 

VERUS

J0T' NNY L. DUPREE, In His official
Capacity as Mayor ofthe City of
Hattiesburg, Mississippi, 

THE STATE OF MISSISSIPPI

To: Johnny L. Dupree

Mayor of the City ofHattiesburg
City Half
Hattiesburg, MS 39401

PLAINTIFFS ) 

CASE

NUMBER

1&t
DEFENDANT ) 

THE COMPLAINT WHICH IS ATTACHED TO THIS SUMMONS IS IMPORTANT AND YOUMUST TAKE IMMEDIATE ACTION TO PROTECT YOUR RIGHTS. 

You and required to mail or hand -deliver a copy of a written response to the Complaint to
S. Wayne Easterling Post Office Box 1471, Hattiesburg, Mississippi 39403- 1471, the attorney for
delivery of this summons and complaint or a judgment by default will be entered against

t e

far the

the plaintiff. 

Your response roust be mailed or delivcred within thirty ( 30) clays from the date of
money or other things demanded in the complaint. 

You must also file the original of your response with the Clerk of this Court within areasonable time afterward. 

Issued under my hand and seal of said Court, this 30th day ofMay, A.D., 2006. 
Lou Ellen Adams
Circuit Clerk
Post Office Drawer 992
Hattiesburg, MS 39403- 0992

By
Di' Clerk



iN THE CIRCUIT COURT OF FORREST COUN'T'Y, MISSISSIPPI
TWELFTH JUDICIAL DISTRICT

CARTER CARROLL, C. E. BAILEY, 
FILE

AND KIM BRADLEY SEP 2 9 2006
PLAINTIFFS

VERSUS
co" 44k a4' CAUSE NO. CI06-0132

wrVQ" C'
mak

JOHNNY L. DUPREE, In His Official
Capacity as Mayor of the City of
Hattiesburg, Mississippi

DEFENDANT

This matter is before the Court on the Petition for Writ of Mandamus filed by

Plaintiffs, Carter Carroll, C. E. Bailey and Kim Bradley. Pursuant to the Findings of Fact

and Conclusions ofLaw entered on September 29, 2006, this Court finds that said Petition

for Writ of Mandamus is well taken and should be granted to the extent stated herein. 

IT IS THEREFORE ORDERED that the' Petition for Writ of Mandamus filed by

Plaintiffs, Carter Carroll, C. E. Bailey and Kim Bradley, be granted in that the Defendant, 

Johnny L. Dupree, in his official capacity as Mayor ofthe City ofHattiesburg, Mississippi, 

is ordered to appoint and submit his direct to the council for confirmation. 

SO ORDERED this the tember, A. D., 2006. 

CIRCUIT COURT JUDGE

EXHIBIT
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Lexis Advance® 

Document: DuPree v Carroll, 967 So. 2d 27

DuPree v. Carroll, 967 So. 2d 27

Copy Citatlon

Supreme Court of Mississippi

October 25, 2007, Decided

NO. 2006 -CA -01875 -SCT

Reporter

967 So. 2d 27 1 2007 Miss. LEXIS 589

JOHNNY L. DUPREE, IN HIS OFFICIAL CAPACITY AS MAYOR OF THE CITY OF
HATTIESBURG, MISSISSIPPI V. CARTER CARROLL, C. E. BAILEY AND KIM BRADLEY

Prior History: ( 1] COURT FROM WHICH APPEALED: FORREST COUNTY CIRCUIT

COURT. DATE OF JUDGMENT: 09/ 29/ 2006. TRIAL JUDGE: HON. 

ROBERT B. HELFRICH.. 

DuPree v. Carroll, 2007 Miss. LEXIS 149 ( Mlss., Feb. 15, 2007) 

Disposition: AFFIRMED. 

Core Terms

council member, resubmit, writ of mandamus, nominate, department director, 
appointing, mandamus, general public, new term, re- elected, holdover, powers, 
checks and balances, executive power, city council, requires, separate interest, 
private person, previous term, writ petition

EXHIBIT
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Case Summary

Procedural Posture

Appellant mayor sought review of an order from the Circuit Court of Forrest

County ( Mississippi), which granted appeilee' council members' petition for a writ

of mandamus directing the mayor to resubmit department directors for approval

to the council. 

i

Overview

In 2001, the mayor nominated department directors pursuant to Miss. Code Ann. 

21- 8- 23( 2) ( Rev. 2007). The council approved the directors. The mayor was

reelected and began a second term in 2005. At that time, the mayor indicated he

was not going to resubmit the department directors for approval to the council. 

Three council members sought a writ of mandamus to compel him to comply with

what they perceived the law required. The trial court Issued the writ. On appeal, 
the court found that the council members had standing to seek a writ under

Miss. Code Ann. § 11- 41- 1 ( Rev. 2002). It was undisputed that the mayor had a

duty to nominate, and the council a duty to approve or disapprove, directors of
municipal departments. The council members demonstrated that, by virtue of

their position as the legislative check and balance on the executive power of the

mayor, they had a separate interest or an interest in excess of the general
public. Miss. Code Ann. § 21- 8- 23( 2) required that the mayor resubmit directors

for approval by the council at the beginning of the new term of office, even if a
director was a holdover from the previous term and had been previously

approved by the council. 

Outcome

The court affirmed the judgment of the trial court. 

LexisNexis® Headnotes

10121/ 2014 2: 19 PM
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Counsel: FOR APPELLANT: CHARLES E. LAWRENCE, JR.. 

FOR APPELLEE: S. WAYNE EASTERLING v, FRANK D. MONTAGUE, JR. 

Judges: BEFORE DIAZ w, P. J., CARLSON -w AND RANDOLPH, JJ. SMITH r, C. J., 

WALLERw, P. J., CARLSON w, GRAVES,, DICKINSON, RANDOLPH AND LAMAR, JJ., 

CONCUR. EASLEYw, I., CONCURS IN RESULT ONLY. 

Opinion by: DIAZ

Opinion

28] NATURE OF THE CASE: CIVIL - OTHER

DIAZ 1W, PRESIDING JUSTICE, FOR THE COURT: 

P1. This case asks whether members of a city council have standing to seek a writ of
mandamus against the mayor of their city. It also addresses whether a mayor must
resubmit directors for approval by the council at the beginning of a new term of
office. Finding In the affirmative as to both Issues, we affirm the circuit court's order
of mandamus. 

Facts and Proceedings Below

P2. The facts are undisputed. The City of Hattiesburg has a " mayor -council form of
government" adopted under Mississippi Code Section 21- 8- 1, et seq. ( Rev. 2007). 

The city has five wards and five city council persons who act as the legislative branch
of government. Miss. Code Ann. § 21- 8- 9 ( Rev. 2007). 

P3. Johnny Dupree Is the mayor of Hattiesburg, and [ 2] at the time this sult was

filed, all three adverse parties --Carter Carroll,' C. E. Bailey, and Kim Bradley --were
councilpersons In the city. In 2001, Dupree became mayor and nominated
department directors pursuant to statute. See Miss. Code Ann. § 21- 8- 23 ( 2) ( Rev. 

2007). The council approved the directors. Then, Dupree was re- elected and began a
second term in 2005. 

P4. At that time, the mayor indicated he was not going to resubmit the department
directors for approval to the council. The council demanded he do so. DuPree refused, 
and the three named council members sought a writ of mandamus to compel him to
comply with what they perceived the law required. 1$ The Circuit Court of Forrest

County agreed with the council members, and Issued the writ demanding that the
mayor resubmit the department heads for approval. 

P5. Aggrieved, the mayor appeals. We are presented with only two questions. First, 
do the councilpersons have the necessary statutory standing to seek a writ of
mandamus? If they do, does state statute require a mayor to resubmit a choice of
department directors for approval at the beginning of a new term of office, [ 3] even

If those directors are holdovers from the previous term? 

3 of 7
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P6. HNIT We will review these questions of law de novo. See Aldridge v. West, 
929 So. 2d 298, 300 ( Miss. 2006). 

I. Do the plaintiffs have standing to seek a writ of mandamus? 

P7. The named council members sought a writ of mandamus to compel the mayor to
resubmit the directors. The writ of mandamus exists to force an elected official to
perform a duty of office. State statute authorizes the writ, which can only be issued: 
HN2V On the complaint of the state, by its Attorney General or a district attorney, In
any matter affecting the public interest, or on the complaint of any private person
who is interested, the judgment shall be Issued by the circuit court, commanding any
inferior tribunal, corporation, board, officer, or person to do or not to do an act the
performance or omission of which the law specially enjoins as a duty resulting from
an office, trust, or station, where there Is not a plain, [ 293 adequate, and speedy

remedy in the ordinary course of law. All procedural aspects of this action shall be
governed by the Mississippi Rules of Civil Procedure. 

Miss. Code Ann. § 11- 41- 1 ( Rev. 2002). Our precedent has developed a four- part test
4) to determine who may seek mandamus. HN3V To obtain relief, we have

previously stated that " it must affirmatively appear that four essential elements are
present: ( 1) the petition must be brought by the officers or persons authorized to
bring the suit; ( 2) there must appear a clear right in petitioner to the relief sought; 

3) there must exist a legal duty on the part of the defendant to do the thing which
the petitioner seeks to compel; and ( 4) there must be an absence of another remedy
at law." Aldridge, 529 So. 2d at 302 ( citation omitted). 

P8. Part one of the test addresses whether the person seeking the writ Is authorized; 
per statute, an authorized person may be the Attorney General, a district attorney, 
or " any private person who Is Interested." She council members concede they must
proceed under the " any private person who Is Interested" portion of the statute. 

P9. Part two of the test requires that one seeking a writ be " authorized to bring the
suit." HN4T A private person may only be authorized to " petition for a writ of
mandamus ' if he can show an interest separate from or in excess of that of the
general public."' Aldridge, 929 So. 2d at 302 ( quoting Jackson County Sch. Bd. v. 
Osborn, 605 So. 2d 731, 734 ( Miss. 1992)); [ 5] Fondren v. State Tax Comm' n, 

350 So. 2d 1329, 1332 ( Miss. 1977)). The crux of our analysis today Is whether the
council members have a separate Interest or one in excess of the general public. 

P10. The council members offer that their Interest in pursuing the writ is unique from
that of the public at large because of the role they play within the separation of
powers. The statutory scheme authorizing the mayor -council system expressly gifts
that legislative body with strong checks and balances on the executive power of the
mayor. HNST While only the mayor may nominate department directors, It is only
through the assent of the council that they may become directors. Miss. Code Ann. 
21- 8- 23 ( 2) ( Rev. 2007). The council members argue that they are prevented from
exercising their legislative power as authorized by the Legislature, which vests In
them an interest separate from, and in excess of, the general public. Tile trial court
agreed with this argument, and held that "( a] s members of the City Council, [ the

plaintiffs] have the right and duty to confirm directors appointed by the Mayor," 
16] determining that this distinction sufficed as an interest separate from or In

excess of the general public, 

P11, By analogy, the council members offer the case of Dye v. State ex rel. Hale, 
507 So. 2d 332, 338 ( Miss. 1987), where two state senators alleged the lieutenant

10/ 21/ 2014 2: 19 PM
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governor was exercising legislative powers in violation of the Constitution of 1890. 
We found that the actions of the lieutenant governor " certainty ha[ d] an adverse
Impact upon [ the state senators] sufficient to confer upon them standing to sue," and

w] e refuse[ d] to relegate to the Attorney General either the exclusive authority to
bring a suit such as this or the discretion whether and how that authority should be
exercised." Id. at 338. 

P12. The mayor counters that the state senators in Dye did not Me a writ of
mandamus, as the council members did in this case. Yet while the Dye petition was
not filed as a writ of mandamus, it certainly shared some characteristics with that
statutory right. The state senators sought to enjoin the lieutenant governor from
exerclsing ( 30] authority the senators argued was unconstltutional as a violation of
separation of powers; they also sought a declaratory judgment that the Senate

73 Rules, as written, conferred an unconstitutional grant of power. Id. at 335- 36. 
This is certainly similar to seeking a writ of mandamus to " command[] any ... officer

to do or net to do an act the performance or omission of which the law specially
enjoins as a duty resulting from an office, trust, or station" under the mandamus
statute. Miss. Code Ann. § 11- 41- 1 ( Rev. 2002). Additionally, there Is no doubt that
the question at hand was whether the mayor had encroached upon the powers
expressly granted to the council by the Legislature. 

P13. The mayor asserts in response that one cannot be a public official and claim that
a duty arising out of one' s elected position confers standing for a writ of mandamus. 
He argues that "[ 1] f you have a duty as a result of your elected posl tion and it affects
a matter of public interest, then [ the mandamus statute] requires that a petition for a
writ of mandamus be brought an complaint by the state." Yet the statute does not set

out such a requirement; nor does the mayor cite any case law in support of such an
interpretation of the statute. 

P14. The third factor, whether there Is a duty, is to an extent addressed in the second
section of this [ 8] opinion. However, It is undisputed by the parties that the mayor
did have a duty to nominate, and the council a duty to approve or disapprove, 
directors of municipal departments. it was also undisputed by the parties that there
was no other legal remedy available, meeting the fourth prong of the test. 

PIS. The council members have demonstrated that, by virtue of their position as the
legislative check and balance on the executive power of the mayor, they have a
separate Interest or an Interest in excess of the general public. Accordingly, they
have also demonstrated they have the standing necessary to seek a writ of
mandamus. 

II. Does state statute require the mayor to resubmit his directors once he is
re-elected? 

P16. HN6V State law governing the mayor -council system requires that the mayor
nominate the directors of the city departments, the ituminated directors may only
serve if approved by the councli. Miss. Code Ann. § 21- 8- 23 ( 2) ( Rev. 2007). The

statute also provides that "[ e] ach director shall serve during the term of office of the
mayor appointing him, and until the appointment and qualification of his successor." 
Miss. Code Ann. § 21- 8- 23 ( 2) ( Rev. 2007). The parties do not dispute [ 9] that a

mayor cannot unilaterally hire directors without the approval of the council. The
question presented today is whether a mayor must resubmit directors who have been
previously approved at the beginning of a new term of office. 

P17. HN7V "Where the statute Is plain and unambiguous there Is no room for

10/ 21 /2014 2: 19 PM
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construction." ,Bailey v. Ai-Mefty, 807 So. 2d 1203, 1206 ( Miss. 2001) ( Internal

quotation and citation omitted). Further, "[ tlhe
HNBVP

primary rule of construction is
to ascertain the Intent of the legislature from the statute as a whole and from the
language used therein," and we " may look not only to the language used but also to
its historical background, its subject matter, and the purposes and objects to be
accompllshed." Id. at 1206 ( internal quotation and citation omitted). 

P18. In his appeal, the mayor urges that " the statute itself Is silent" when directors
should be presented to the council for approval, " regardless of whether It is ( 31) 

during a first term or successive term of office." While the statute may not be
explicit, it Is not silent. 

P19. The statute clearly vests In the council checks and balances on the executive
powers of the mayor. A plain reading of the statute supports the [ 10] conclusion that

the term of office" Is to be read In the singular, meaning that a director, once
confirmed, serves only for the term of the mayor nominating him. As the trial court
reasoned, HN9V the mayor and the council members each serve four-year terms. 
See Miss, Code Ann. § 21- 8- 7 ( 2) ( Rev. 2007). Accordingly, the council members who
originally confirmed the nomination of a director may no longer be on the council at
the beginning of the new term. As discussed supra, the checks and balances on
executive power vested in each council member are unique and separate abilities not
shared by members of the general public. An Interpretation which allowed those
council members who were present when a mayor first took office to have greater
powers than those council members present at the beginning of the new term of
office would subvert the statutory scheme. 

P20. Additionally, It is not uncommon for mayors to serve multiple terms, and in
some extreme cases, remain In office for decades. The council, as a legislative body, 
would be stripped of valuable checks and balances that preserve the separation of
powers if a mayor could simply shield his or her decisions with political longevity. A
contrary [ 111 construction of the statute where the simple re- election of a mayor
would nullify the checks and balances on executive power expressly created by the
Legislature would disregard the clear Intention of that burly. We shall not disregard
the clear intent of the Legislature to create these checks and balances. IE

P21. This result has previously been reached by the Attorney General in multiple
written opinions on the subject, Including one Involving the parties and facts at hand, 
and dating back to at least 1994. The opinions state " that HNIOT department
directors are appointed for a term commensurate and coterminous with the term of
the appointing mayor" and opine that a re-elected mayor must resubmit holdover
directors. Miss. Atty. Gen. Op. Opinion No. 2006- 0058, 2006 Miss. AG LEXIS 26, 
2006 Wt_ 1900672, * 1 ( Feb. 24, 2046). While an attorney general' s opinion Is not
binding on this Court, it is persuasive, 1121 and it further underscores our analysis. 
see State ex ref. Holmes v. Griffin, 667 So. 2d 1319, 1326 ( Miss -1995), 

P22. Accordingly, a mayor shall resubmit directors for approval by the council if the
mayor is re- elected, even if the director Is a holdover from the previous term. 

Conclusion

P23. The council members have standing to seek a writ of mandamus against the
mayor by virtue of the fact that their position creates in them a separate Interest or
an Interest in excess of the general public, Additionally, HNiit Mississippi Code
Section 21- 8- 23 ( 2) requires that a mayor must resubmit directors for approval by
the council at the beginning of the new term of office, even if the director is a
holdover from the previous term and has been previously approved by the council. 

10/ 21/ 2014 2: 19 PM
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P24. The judgment of the Forrest County Circuit issuing an order of mandamus to
compel the Mayor of Hattiesburg [ 323 to resubmit directors to the city council is
affirmed. The mayor shall forthwith submit department heads for approval by the
council. 

P25. AFFIRMED. 

SMITH ., C. 3., WALLER w, P. 3., CARLSON ., GRAVES., DICKINSON, 

RANDOLPH AND LAMAR, 33., CONCUR. EASLEY., 3., CONCURS IN RESULT

ONLY. 

Footnotes

The action was not a formal act of the Hattiesburg City Council. 

at On appeal, the mayor offered the analogy of appointment of department heads to
the President' s unilateral appointment of cabinet members. See U. S. Const. Art. 11, y 2. 
Unlike that constitutional grant of power to the President, the powers of a mayor and a
city council are derived wholly from enactments of the Legislature. 
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June 1, 2015CityCouncil - Amendments to the
Agenda

Meeting Agenda - Final

Add Policy Agenda Item VI.-9 at the request of the Administration as follows:

Adopt a Resolution to authorize and approve the Mayor to enter into
Grant Agreement with Mississippi Development Authority in order to
receive a grant not to exceed Thirty-Eight Thousand Seven
Hundred and Eighteen Dollars ($38,718) for the purpose of
completing infrastructure related to Dews Foundry; and execute
Memorandum of Agreement for same.

2015-297

Dews Foundry Grant resolution

executed Dews Foundry Grant resolution RES2015-74

Dews Foundry Memorandum of Agreement

executed Dews Foundry Memorandum of Agreement

Attachments:
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City of Hattiesburg, MS 200 Forrest St.
P.O. Box 1898

Hattiesburg, MS 39401

File Number: 2015-297

File ID: Type: Status: 2015-297 Resolution Passed

1Version: Reference: In Control: City Council

05/29/2015FileCreated: 

06/02/2015FinalAction: Grant Agreement with Mississippi Development
Authority for Dews Foundry

Brief Title: 

MB2015-171MinuteBook Number:

Title: 

Adopt a Resolution to authorize and approve the Mayor to enter into Grant
Agreement with Mississippi Development Authority in order to receive a
grant not to exceed Thirty-Eight Thousand Seven Hundred and Eighteen
Dollars ($38,718) for the purpose of completing infrastructure related to
Dews Foundry; and execute Memorandum of Agreement for same.

Notes: 

Sponsors: Enactment Date: 

Dews Foundry Grant resolution, executed Dews
Foundry Grant resolution RES2015-74, Dews
Foundry Memorandum of Agreement, executed
Dews Foundry Memorandum of Agreement

Attachments: Enactment Number: 

Meeting Date: Contact: 06/02/2015

Effective Date: Drafter: Janet Beech
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Date:  
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1 PassAdopt06/02/2015CityCouncil
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Master Continued (2015-297)

A MOTION was made by Council Member Carroll and seconded by Council Member Dryden to Adopt
a Resolution to authorize and approve the Mayor to enter into Grant Agreement with Mississippi
Development Authority in order to receive a grant not to exceed Thirty-Eight Thousand Seven Hundred
and Eighteen Dollars ($38,718) for the purpose of completing infrastructure related to Dews Foundry; 
and execute Memorandum of Agreement for same.

Following discussion, the Motion received the affirmative vote of the Council as follows:

Yeas: 5 - Bradley, Delgado, Carroll, Dryden and Naylor

Nays:  0

Action Text: 

Council Member Bradley
Council Member Delgado
Council Member Carroll
Council Member Dryden
Council Member Naylor

5Yea:

0TEL-No Vote:

Text of Legislative File 2015-297

Title
Adopt a Resolution to authorize and approve the Mayor to enter into Grant Agreement with
Mississippi Development Authority in order to receive a grant not to exceed Thirty-Eight
Thousand Seven Hundred and Eighteen Dollars ($38,718) for the purpose of completing
infrastructure related to Dews Foundry; and execute Memorandum of Agreement for same.

Summary
Grant Agreement with Mississippi Development Authority for Dews Foundry

Page2Cityof Hattiesburg, MS Printed on 10/25/2016



RESOLUTION

The Mayor and City Council (the "Council") acting for and on behalf of the City of
Hattiesburg, Mississippi, ( the" Municipality") took up for consideration the matter of
authorizing and approving a grant on behalf of the Municipality from the Mississippi
Development Authority ( the "MDA") Development Infrastructure Program for the
purpose of completing infrastructure related to C.L. Dews & Sons Foundry & Machine
Co, Inc. (the "Dews Foundry") and thus enhancing economic development through the
creation of jobs . 

Thereupon Council Member offered and moved the adoption of
the following resolution: 

RESOLUTION OF THE MAYOR AND CITY COUNCIL OF THE CITY OF
HATTIESBURG, MISSISSIPPI, TO AUTHORIZE AND APPROVE THE
MAYOR, ON BEHALF OF THE CITY, ENTERING INTOA GRANT
AGREEMENT WITH THE MISSISSIPPI DEVELOPMENT AUTHORITY IN
ORDER TO RECEIVEA GRANT ON BEHALF OF THE CITY FROM THE
MISSISSIPPI DEVELOPMENT AUTHORITY INAN AMOUNT NOT TO
EXCEED THIRTY EIGHTTHOUSAND SEVEN HUNDRED AND EIGHTEEN
DOLLARS ($38,718) FOR THE PURPOSE
OFCOMPLETING INFRASTRUCTURE RELATED TO DEWS FOUNDRY AND
THUSENHANCINGECONOMIC DEVELOPMENT THROUGH THE
CREATION OF JOBS. 

WHEREAS, the Municipality ensures that all program guidelines and commitments
are being followed and will be met. In addition, the City commits to provide a
minimum 10% match of the Development Infrastructure Funds in amount of
4,302.29 to come from ; and

WHEREAS, the Mississippi Business Investment Act , Sections 57-61-1 et. seq., of the
Mississippi Code of 1972 , as amended, ( the "Act") was enacted for the purpose of
promoting business and economic development in the state of Mississippi ( the "State") 
through job producing programs and by providing loans and grants to municipalities to
assist in securing investment by private companies locating in the State; and

WHEREAS, pursuant to Section 57-61-36 of the Act, MDA is authorized to make
grants to the Municipality for the purpose of completing infrastructure related to Dews
Foundry and thus enhancing economic development through the creation of jobs; and

WHEREAS, pursuant to the Act and the guidelines adopted by MDA , the
Municipality has filed an application with MDA for a grant to complete infrastructure
related to Dews Foundry; and



WHEREAS, based on the application, the Act and the guidelines , MDA has agreed
to provide a grant to the Municipality for the purposes set forth; and

WHEREAS, before the grant can be processed, a Grant Agreement must be entered
into by the Municipality and MDA , setting out the terms and conditions of the grant. 

NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY OF
THE MUNICIPALITY, AS FOLLOWS: 

Section 1. That all of the findings of fact made and set forth in the preamble to this
resolution shall be and the same are hereby found, declared, and adjudicated to be trueand
correct.   

Section 2.  That the Mayor and City Council of the City of Hattiesburg , Mississippi , is
now fully authorized and empowered under the provisions of Sections 57-61-1 et. seq ., of
the Mississippi Code of 1972, as amended , to proceed with the execution of
the Grant Agreement with the Department. 

Section 3. That the Mayor and City Clerk are hereby authorized and directed to execute
any and all documents and certificates as may be necessary in order to consummate the
transaction contemplated by the resolution and upon execution, each of the documents
and certificates shall be legal, valid , and binding obligations of the Municipality
enforceable in accordance to the terms of each . 

The above and foregoing Resolution, after having been first reduced to writing, was
introduced by Councilperson ______________________,    seconded by Councilperson

and was adopted by the following vote, to-wit: 

YEAS:                                          NAYS: 



The motion having received the affirmative vote of a majority of the Council
members present, the President declared the motion carried and the resolution adopted, on
this the day of                               , 2015. 

SEAL) 

ATTEST: 

CLERK OF COUNCIL PRESIDENT

The above and foregoing Resolution having been submitted to and approved by the
Mayor, this the day of                               , 2015. 

ATTEST: 

CITY CLERK MAYOR



RESOLUTION

The Mayor and City Council ( the " Council") acting for and on behalf of the City of
Hattiesburg, Mississippi, ( the" Municipality") took up for consideration the matter of
authorizing and approving a grant on behalf of the Municipality from the Mississippi
Development Authority ( the " MDA") Development Infrastructure Program for the

purpose of completing infrastructure related to C. L. Dews & Sons Foundry & Machine

Co, Inc. ( the " Dews Foundry") and thus enhancing economic development through the
creation ofjobs . 

Thereupon Council Member Carroll offered and moved the adoption of

the following resolution: 

RESOLUTION OF THE MAYOR AND CITY COUNCIL OF THE CITY OF

HATTIESBURG, MISSISSIPPI, TO AUTHORIZE AND APPROVE THE

MAYOR, ON BEHALF OF THE CITY, ENTERING INTO A GRANT

AGREEMENT WITH THE MISSISSIPPI DEVELOPMENT AUTHORITY IN

ORDER TO RECEIVE A GRANT ON BEHALF OF THE CITY FROM THE

MISSISSIPPI DEVELOPMENT AUTHORITY INAN AMOUNT NOT TO

EXCEED THIRTY EIGHT THOUSAND SEVEN HUNDRED AND EIGHTEEN

DOLLARS ($38,718) FOR THE PURPOSE

OF COMPLETING INFRASTRUCTURE RELATED TO DEWS FOUNDRY AND

THUS ENHANCING ECONOMIC DEVELOPMENT THROUGH THE

CREATION OF JOBS. 

WHEREAS, the Municipality ensures that all program guidelines and commitments
are being followed and will be met. In addition, the City commits to provide a
minimum 10% match of the Development Infrastructure Funds in amount of

4,302. 29 to come from ; and

WHEREAS, the Mississippi Business Investment Act, Sections 57- 61- 1 et. seq., of the

Mississippi Code of 1972, as amended, ( the " Act") was enacted for the purpose of

promoting business and economic development in the state of Mississippi ( the " State") 
through job producing programs and by providing loans and grants to municipalities to
assist in securing investment by private companies locating in the State; and

WHEREAS, pursuant to Section 57- 61- 36 of the Act, MDA is authorized to make

grants to the Municipality for the purpose of completing infrastructure related to Dews
Foundry and thus enhancing economic development through the creation ofjobs; and

WHEREAS, pursuant to the Act and the guidelines adopted by MDA, the
Municipality has filed an application with MDA for a grant to complete infrastructure
related to Dews Foundry; and



WHEREAS, based on the application, the Act and the guidelines, MDA has agreed

to provide a grant to the Municipality for the purposes set forth; and

WHEREAS, before the grant can be processed, a Grant Agreement must be entered

into by the Municipality and MDA, setting out the terms and conditions of the grant. 

NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY OF

THE MUNICIPALITY, AS FOLLOWS: 

Section 1. That all of the findings of fact made and set forth in the preamble to this

resolution shall be and the same are hereby found, declared, and adjudicated to be true and
correct. 

Section 2. That the Mayor and City Council of the City of Hattiesburg, Mississippi, is
now fully authorized and empowered under the provisions of Sections 57- 61- 1 et. seg., of
the Mississippi Code of 1972, as amended, to proceed with the execution of

the Grant Agreement with the Department. 

Section 3. That the Mayor and City Clerk are hereby authorized and directed to execute
any and all documents and certificates as may be necessary in order to consummate the
transaction contemplated by the resolution and upon execution, each of the documents
and certificates shall be legal, valid, and binding obligations of the Municipality
enforceable in accordance to the terms of each. 

The above and foregoing Resolution, after having been first reduced to writing, was
introduced by Councilperson Carroll , seconded by Councilperson

Dryden , and was adopted by the following vote, to -wit: 

YEAS: 
Bradley

NAYS: 
None

Delagdo

Carroll

Dryden

Naylor



The motion having received the affirmative vote of a majority of the Council
members present, the President declared the motion carried and the resolution adopted, on

this the 2nd day of June 2015. 

SEAL) 

ATTEST: 

CLERK 6F COUNCIL

The above and foregoing Resolution having been submitted to and approved by the
Mayor, this the 2nd day of June 2015. 

ATTEST: 

Pk /" 
CITY CLERK MY



MEMORANDUM OF AGREEMENT

This Agreement is made and entered into by the City of Hattiesburg, Mississippi, acting

by and through its City Council and C. L. Dews & Sons Foundry & Machine Go, Inc. to apply for

a Mississippi Development Infrastructure Program ( DIP) Grant. Hereinafter, the Municipality

shall be referred to as " Recipient," and C. L, Dews & Sons Foundry & Machine Co, Inc, 

hereinafter referred to as " Company." The Agreement is as follows: 

WHEREAS, the Recipient desires the Company to increase employment opportunities

by expanding the Company in Hattiesburg, Mississippi and thereby is in the process of applying

for a Mississippi Development Infrastructure Program ( DIP) Grant, as administered by the

Mississippi Development Authority, hereinafter "MDA," in the amount of thirty eight thousand

seven hundred and eighteen dollars ($ 38, 718), to secure the expansion of the Company, and

for the purpose of water main replacement and extension and infrastructure improvements for

the project. 

WHEREAS, the Recipient and the Company are required to enter into a written

agreement specifying the terms and conditions of the relationship of the Recipient and the

Company. 

NOW, THEREFORE, for good and valuable consideration, the receipt and adequacy of

which are acknowledged, the Recipient and the Company agree as follows: 

9. The Recipient' s responsibilities shall be the following: 

a. Provide for the coordination and submission of the application. 

b. Sign the contract between MDA and the Recipient if the project Is approved. 

c. Proceed with the selection of necessary administrators/consultants. 

d. Abide by all State statues and guidelines. 

e. Invest at least $4, 302.29 into the public improvements of this project. This may

be in the form of cash and/ or inkind contributions. 



f. If within two years of completion of DIP project activities identified above, 

reimburse the state a pro rata share for any and all program expenditures if job

creation, local match, and capital investment commitments are not met as

outlined in this document. 

2. The Company' s responsibilities shall be the following: 

a. Within two years of completion of the DIP project activities identified above, the

Company shall create 15 full- time and/ or full-time equivalent jabs at the facility. if

the Company fails to create the specified number of full- time equivalent jobs, the

Company will reimburse the Recipient a pro rata share of the amount

contemplated by this agreement. The reimbursement amount will be arrived at by

multiplying the difference between the total number of jobs projected to be

created and the number of actual jobs created by the cost per job, which is two

thousand five hundred and eighty-one dollars and 20/ 100 ($ 2, 581. 20). The cost

per job is derived by dividing the DIP award amount by the total number of jobs

projected to be created. 

b, The company promises to act as an Equal Opportunity Employer and to give

assurance of a willingness to comply with all pertinent state and federal laws or

acts of non- discrimination and equal employment opportunity requirements and

will fill these positions without regard to Age, Race, Religion, National Origin, 

Genetic Information, Color, Sex, Marital Status, or disability. 

c. The Company agrees to inject at least $ 1, 410,000 into construction and related

equipment. The source of these funds is through external financing. 

d. Keep and maintain books, records and other documents relating directly to the

expenditure of private funds and the hiring of persons to fill the new jobs created

as a result of this project. Furnish from time to time, upon the request by the

Development Infrastructure Program
Memorandum of Agreement
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Recipient, reports on progress being made in meeting the requirements of 2, a. 

above. 

e, Allow any duly authorized representative of the MDA, Community Services

Divislon, or the Mississippi State Auditor's Office, at all reasonable times, access

to and the right to inspect, copy, audit, and examine all such records related to

private expenditures and job generation as a result of the above described

project until the completion of all close-out procedures respecting the grant or

loan and the final settlement and conclusions of issues rising out of the grant or

loan. 

f. Application of the Mississippi Employment Protection Act of 2008. All grantees, 

recipients, contractors, and companies known hereafter as "Contractor" 

Company) entering into contracts with the Mississippi Development Authority

represents and warrants that it will ensure compliance with the Mississippi

Employment Protection Act (Senate Bill 2988 of the 2008 Regular Session of the

Mississippi Legislature) and will register and participate in the status verification

system of all newly hired employees. The term "employee" as used herein

means any person that is hired to perform work within the State of Mississippi. 

As used herein, " status verification system" means the illegal Immigration Reform

and Immigration Responsibility Act of 1996 that is operated by the United States

Department of Homeland Security, also known as the !* Verify Program or any

other successor electronic verification system replacing the E -Verify Program, 

Contractor (Company) agrees to maintain such compliance and, upon request of

the State, to provide copy of each such verification to the State. Contractor

Company) further represents and warrants that any person assigned to perform

services hereunder meet the employment eligibility requirements of all migration

laws of the State of Mississippi. Contractor (Company) understands and agrees

Development Infrastructure Frograsn
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that any breach of these warranties may subject Contractor (Company) to the

following: ( a) termination of this Agreement and ineligibility for any state or public

contract in Mississippi for up to three ( 3) years, with notice of such cancellationt

termination being made public, or (b) the loss of any license, permit, certification

or other document granted to Contractor (Company) by an agency, department

or governmental entity for the right to do business in Mississippi for up to one ( 1) 

year, or (c) or both. In the event of such cancellation/ termination, Contractor

Company) would also be liable for any additional costs incurred by the State due

to contract cancellation or loss of license or permit. 

3. Terms of this agreement shall be effective and binding upon approval and award of a

grant to the Recipient by the Mississippi Development Authority of the State of

Mississippi. 

IN WITNESS WHEREOF, the Recipient and the Company have executed this Agreement this

the day of

K) 

Mayor Johnny L. Dupree, Ph. D. 

Mayer of Hattiesburg, 'Mississippi

x) /
7 , 

Tho as A. Dews, President

C. L. Dews & Sons Foundry & Machinery Co., inc. 

Ckvelopment 1nfrfl5trL1CtUFC Pragram
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MEMORANDUM OF AGREEMENT

This Agreement is made and entered into by the City of Hattiesburg, Mississippi, acting

by and through its City Council and C. L. Dews & Sons Foundry & Machine Co, Inc. to apply for

a Mississippi Development Infrastructure Program ( DIP) Grant. Hereinafter, the Municipality

shall be referred to as " Recipient," and C. L. Dews & Sons Foundry & Machine Co, Inc. 

hereinafter referred to as "Company." The Agreement is as follows: 

WHEREAS, the Recipient desires the Company to increase employment opportunities

by expanding the Company in Hattiesburg, Mississippi and thereby is in the process of applying

for a Mississippi Development Infrastructure Program ( DIP) Grant, as administered by the

Mississippi Development Authority, hereinafter "MDA," in the amount of thirty eight thousand

seven hundred and eighteen dollars ($38,718), to secure the expansion of the Company, and

for the purpose of water main replacement and extension and infrastructure improvements for

the project. 

WHEREAS, the Recipient and the Company are required to enter into a written

agreement specifying the terms and conditions of the relationship of the Recipient and the

Company. 

NOW, THEREFORE, for good and valuable consideration, the receipt and adequacy of

which are acknowledged, the Recipient and the Company agree as follows: 

1. The Recipient' s responsibilities shall be the following: 

a. Provide for the coordination and submission of the application. 

b. Sign the contract between MDA and the Recipient if the project is approved. 

c. Proceed with the selection of necessary administrators/consultants. 

d. Abide by all State statues and guidelines. 

e. Invest at least $4, 302.29 into the public improvements of this project. This may

be in the form of cash and/or inkind contributions. 



f. If within two years of completion of DIP project activities identified above, 

reimburse the state a pro rata share for any and all program expenditures if job

creation, local match, and capital investment commitments are not met as

outlined in this document. 

2. The Company' s responsibilities shall be the following: 

a. Within two years of completion of the DIP project activities identified above, the

Company shall create 15 full- time and/or full- time equivalent jobs at the facility. If

the Company fails to create the specified number of full-time equivalent jobs, the

Company will reimburse the Recipient a pro rata share of the amount

contemplated by this agreement. The reimbursement amount will be arrived at by

multiplying the difference between the total number of jobs projected to be

created and the number of actual jobs created by the cost per job, which is two

thousand five hundred and eighty- one dollars and 201100 ($ 2,581. 20). The cost

per job is derived by dividing the DIP award amount by the total number of jobs

projected to be created. 

b. The company promises to act as an Equal Opportunity Employer and to give

assurance of a willingness to comply with all pertinent state and federal laws or

acts of non- discrimination and equal employment opportunity requirements and

will fill these positions without regard to Age, Race, Religion, National Origin, 

Genetic Information, Color, Sex, Marital Status, or Disability. 

c. The Company agrees to inject at least $ 1, 410,000 into construction and related

equipment. The source of these funds is through external financing. 

d. Keep and maintain books, records and other documents relating directly to the

expenditure of private funds and the hiring of persons to fill the new jobs created

as a result of this project. Furnish from time to time, upon the request by the

Development Infrastructure Program
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Recipient, reports on progress being made in meeting the requirements of 2. a. 

above. 

e. Allow any duly authorized representative of the MDA, Community Services

Division, or the Mississippi State Auditor' s Office, at all reasonable times, access

to and the right to inspect, copy, audit, and examine all such records related to

private expenditures and job generation as a result of the above described

project until the completion of all close-out procedures respecting the grant or

loan and the final settlement and conclusions of issues rising out of the grant or

loan. 

f. Application of the Mississippi Employment Protection Act of 2008. All grantees, 

recipients, contractors, and companies known hereafter as " Contractor" 

Company) entering into contracts with the Mississippi Development Authority

represents and warrants that it will ensure compliance with the Mississippi

Employment Protection Act (Senate Bill 2988 of the 2008 Regular Session of the

Mississippi Legislature) and will register and participate in the status verification

system of all newly hired employees. The term "employee" as used herein

means any person that is hired to perform work within the State of Mississippi. 

As used herein, "status verification system" means the illegal Immigration Reform

and Immigration Responsibility Act of 1996 that is operated by the United States

Department of Homeland Security, also known as the E -Verify Program or any

other successor electronic verification system replacing the E -Verify Program. 

Contractor (Company) agrees to maintain such compliance and, upon request of

the State, to provide copy of each such verification to the State. Contractor

Company) further represents and warrants that any person assigned to perform

services hereunder meet the employment eligibility requirements of all migration

laws of the State of Mississippi. Contractor (Company) understands and agrees

Development Infrastructure Program
Memorandum of Agreement

Page 4



that any breach of these warranties may subject Contractor (Company) to the

following: ( a) termination of this Agreement and ineligibility for any state or public

contract in Mississippi for up to three (3) years, with notice of such cancellation/ 

termination being made public, or (b) the loss of any license, permit, certification

or other document granted to Contractor (Company) by an agency, department

or governmental entity for the right to do business in Mississippi for up to one ( 1) 

year, or (c) or both. In the event of such cancellation/ termination, Contractor

Company) would also be liable for any additional costs incurred by the State due

to contract cancellation or loss of license or permit. 

3. Terms of this agreement shall be effective and binding upon approval and award of a

grant to the Recipient by the Mississippi Development Authority of the State of

Mississippi. 

IN WITNESS WHEREOF, the Recipient and the Company have executed this Agreement this

the 2nd day of June , 2015

DuPree, Ph. D. 

Mayor of Hattiesburg, Mississippi

X) 

Tho as A. Dews, President

C. L. Dews & Sons Foundry & Machinery Co., Inc. 

Development Infrastructure Program

Memorandum of Agreement

Page 4



00

U' MN
0

U 

m

UlN
0

F- U
W

x
CL

C7

CI O o C) C) 00 0 O0

000 O O 00 0 00

O O O O N N O ti 0000

C) bR dM9 6M4

N

00 W

CLQ

N O O O O O O O O O O

0
U

a 64 LO LO CNO r N co 69

y,,, Cl
619 69

Ch
K-} 

C: Efl Ef} 69. 

N NO T
T T' T' T co O

V

0000
O

In

L
M

m

N
T

0

O

Z4-0 1' 11 11

W W W W W W JJ J J

co

3
a 

ccJ
L

h- Q

W CO 6 I"• 
IL I..- L

06
0

C
T) 

F— 

J X U
W

co 06

0
CO

N E
E 60 a aS U

m o mUUU d

Q
L7. 

c c c

G
cin

x
O G, 

L

a000
Q a a

o
a V N

o
L. 

o
a) m

W 
Ea 0 Q M 0 c

0

aM
0

2
aaa O T

Cl) C/) 

a) 
OC

L

D
L L

N
L

L

a 
L C N NN. 

c+>C LL U) n

N Q Q

U
C

O
C

O
C

O
00 00

coQ
O

U

N

U U

co

Q
co N
Q

4- 
O

o
O
cnU

yC.. 
Lli

a a LO O O a) CL C: 
V) 
M

V) 117
M M

C
O, C L B Fa m L N O S

F- 

a ci U) vi
06 m 6W

c

O
V V E E N ICD o a) cn

C o O Q- a> co a) 

p m 00 U 06 U 1 1 ct I In Q co co

F
CD CV M tC) w f,- 00 O

00

U' MN
0

U 

m

UlN
0

F- U
W

x
CL

C7



C) 00000 0 0) 0, r, 
O 00000 O 1- LO N

O L0 0 0 0 0 6 00 Ir d
cn

co mN 0000 LO LO LO O v ti
6F? d? vy bF} C' d c

O O OO O yO
O v O

N r-- C) LO tOo O d
F- 

Ef? d4 b4 d? N
e 

7
Cl) 

53 s
r

LLI

Lo r r

O

N

0

U
6

U) U) U 07

ICS

m a a a 0- 
WLU

J J J J

n

0) 

C

0
V
7

V7
L4+ 

C O

co) to

a
O CL

CL

Q c© 

c Q
L 0

cl

H
s 2 O

o cc o
a C N

6
O

ON U) 

N M

D

d• o CO

v

0

N

N

cua



Monday, June 1, 2015

4:00 PM

City of Hattiesburg, MS

200 Forrest St.

P.O. Box 1898 

Hattiesburg, MS 39401

Council Chambers

City Council - Work Session

Meeting Agenda



June 1, 2015City Council - Work Session Meeting Agenda

1.  Wastewater Treatment, Reid Engineering - Mayor

2.  Hattiesburg Clinic Expansion - Bradley

3.  Environmental Court Assessment - Delgado

4.  Municipal Court Software Status - Delgado

5.  Store Signs, Graffiti-like Paintings on Buildings, Sign Requirements - Delgado

6.  Land Code Status - Delgado

7.  Club Hi Hat - Dryden
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