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Consider the need to go into executive session to be briefed, to discuss,
and to consider proposed settlement of the U.S.A. Yeast pending litigation
and contractual matter.

Notes:
Agenda Date: 11/04/2011
Agenda Number:
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Approval History

Version Seq # Action Date Approver Action Due Date

1 1 Debbie Bernardo - FYI Notified - FYI

History of Legislative File

Ver- Acting Body: Date: Action: Sent To: Due Date: Return Result:
sion: Date:
1 City Council 11/04/2011 Approve Pass

Action Text: A MOTION was made by Council member Carroll, seconded by Council member Delgado, to go into
Executive Session to discuss pending litigation, in accordance with MS Code Section 25-41-7(b).
There being no discussion, the Motion received the affirmative vote of the Council as follows:
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Yea: 5 President Bradley
Council Member Delgado
Council Member Carroll
Vice President Ware
Council Member Naylor
TEL-No Vote: 0

1 City Council 11/04/2011 Approve Pass

Action Text: A MOTION was made by Council member Carroll, seconded by Council member Delgado, to declare
void the Water Purchase and Effluent Treatment Agreement between the City of Hattiesburg and USA
Yeast Company dated December 4, 2001, pursuant to the authority provided by Mississippi law.
There being no discussion, the Motion received the affirmative vote of the Council as follows:
Yea: 5 President Bradley

Council Member Delgado

Council Member Carroll

Vice President Ware

Council Member Naylor

TEL-No Vote: 0

1 City Council 11/04/2011 Approve Pass

Action Text: A MOTION was made by Council Member Carroll, seconded by Council Member Delgado, to come out
of Executive Session and open the meeting to the public at 3:31 p.m.
There being no discussion, the Motion received the affirmative vote of the Council as follows:
Yea: 5 President Bradley
Council Member Delgado
Council Member Carroll
Vice President Ware
Council Member Naylor
TEL-No Vote: 0

1 City Council 11/04/2011 Approve Pass

Action Text: A MOTION was made by Council Member Carroll, seconded by Council Member Delgado, to adjourn
at 3:35 p.m., this the 4th day of November, A.D., 2011.
There being no discussion, the Motion received the affirmative vote of the Council as follows:
Yea: 5 President Bradley
Council Member Delgado
Council Member Carroll
Vice President Ware
Council Member Naylor
TEL-No Vote: 0

1 City Council 11/04/2011 Approve Pass

Action Text: A MOTIONwas made by Council Member Carroll, seconded by Council Member Delgado, to consider
the necessity of going into Executive Session to discuss pending litigation, in accordance with MS
Code Section 25-41-7(b).
There being no discussion, the Motion received the affirmative vote of the Council as follows:
Yea: 5 President Bradley
Council Member Delgado
Council Member Carroll
Vice President Ware
Council Member Naylor
TEL-No Vote: 0

Text of Legislative File 2011-0260

Title

Consider the need to go into executive session to be briefed, to discuss, and to
consider proposed settlement of the U.S.A. Yeast pending litigation and contractual
matter.

City of Hattiesburg, MS Page 2 Printed on 10/24/2016



Master Continued (2011-0260)

Summary
Consider the need for executive session - U.S.A. Yeast proposed settlement

Budget Information

Expenditure Type

Purchasing Item

Publication Information

City of Hattiesburg, MS Page 3 Printed on 10/24/2016



JNB30))- (415315

City of Hattiesburg, MS

200 Forrest St.
P.0O, Box 1898
Hattiesburg, MS 39401

Meeting Agenda

Friday, November 4, 2011

2:00 PM

Council Chambers

City Council




City Council Meeting Agenda November 4, 2011

1 2011-0260
Consider the need to go into executive session to be briefed, to discuss,
and to consider proposed settlement of the U.S.A. Yeast pending
litigation and contractual matter.

City of Hattiesburg, MS Page 2 Printed on 11/4/2011




City of Hattiesburg, MS

200 Forrest St.
F.Q. Box 1898
Hattiesburg, MS 33401

Meeting Agenda

Friday, November 4, 2011

2:00 PM

Council Chambers

City Council




City Council Meeting Agenda November 4, 2011

1 2011-0260
Consider the need to go into executive session fo be briefed, to discuss,
and to consider proposed settlement of the U.S.A. Yeast pending

litigation and contractual matter.

City of Hattiesburg, MS Page 2 Printed on 11/4/2011




The City Council's decision today to void the 2001 contract with USA Yeast is an
expected part of the process of replacing that contract with a new,
comprehensive agreement for wastewater treatment and water usage between
USA Yeast and the City. We are continuing with negotiation of the documents

comprising this new agreement and we hope that they will be finalized soon.




WATER PURCHASE
AND
EFFLUENT TREATMENT AGREEMENT

by and between
" U.S. A. YEAST COMPANY, LLC
and

CITY OF HATTIESBURG, MISSISSIPPI

December % y 2001
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STATE OF MISSISSIPPL )

_ COUNTY OF FOREST )

WATER PURCHASE AND EFFLUENT
TREATMENT AGREEMENT

THIS AGREEMENT is made and cntered into as of the ?‘_Elhay of December, 2001, effective as of the
day of » 2002, by and between U. S. A. YEAST COMPANY, LLC, an Alabama
limited tiability company and its successors and assigns (collectively, “U. S, A. Yeast"), and the CITY OF
HATTIESBURG, MISSISSIPPI, 2 rRinicipal corporation organized and existing under the laws of the State of
Mississippi and its successors (collectively, the "City").

WITNESSETH:
_ WHEREAS, U. S. A. Yeast has been induced to locate its new manufacturing facility fgr::thc production of
.baker’s yeast in the City (as further defined below, the "Project') which will provide substantial benefits for the
State of Mississippi and the citizens of the Hattiesburg metropolitan area; and :

WHEREAS, the City owns.and operates certain publicly-owned water (“Water System™) and wastewater
treatment facilities (“Wastewater Treatment System”) (as further defined below, collectively, the “Facility or
+ Facilities"Y for the treatment and distribution of drinking-quaiity, potable water (“Water™”) and the handling,
treatment and disposal of wastewater which meets and is anticipated to continue to meet all applicable governmental
requirements (such wastewater, as further defined below, "Effient'); and

WHEREAS, U. S. A. Yeast desires to acquire and City desires to grant to U. S. A. Yeast the exclusive
yFight to purchase the Water for U. S. A. Yeast's sole use and not for resale, and upon exercise of such right, the City
}is willing to provide and supply and U. S. A. Yeast is willing to take and accept, in each case pursuant to the terms

of this Agreement, potable Water; and

WHEREAS, U. 8. A. Yeast will require a potable Water supply sufficient to meet its manufactﬁring
requirements; and

WHEREAS, the City owns and dperates a water supply distribution system with a capacity currently
cupable of supplying water in sufficient quantities and of sufficient quality to meet the manufacturing requirements
of U. S. A. Yeast; and

WHEREAS, as a normal by-preduct of its manufacturing process, U. 8. A. Yeast produces Effluent that
-roust be properly handled and treated, and the City owns 2nd Operaies a wastéwater treatrnent system with a capacity
currently capable of handling, treating and otherwise dispesing of Effluent to be'produced by U. $. A, Yeast; and

NOW, THEREFORE, for and in consideration of the premises and the murual covenants and agreements
herein contained, and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, U. §. A. Yeast and the City hereby agiee as follows: :

ARTICLE I: DEFINITICNS
1.1 CERTAIN DEFINITIONS
For purposes of this Agreement, the following capitalized terms shall have the meanings specified with

respect thereto below (all terms used in this Agreement which are not defined in this Article I buE deﬁ.ncd elsewhere
in this Agreement, shall have, for purposes of this Agreement, the meanings set forth elsewhere in this Agreement):

)WATER PURCHASE AND EFFLUENT TREATMENT AGREEMENT PAGE1




“Building” means the main manufacturing plant located on the Projéct Site.

“Business Day” means any day other than a Saturday, a Sunday or a day on which banking institutions are

authorized or obligated by law or executive order to close in the City of Hattiesburg, Mississippi, or the State of
Mississippi. '

“City” means the City of Hattiesburg, Mississippi.

) “Commencement Date” means the date specified in the Commencement Naotice delivered to the City
designated by U. S. A. Yeast as the date that U. S. A, Yeast desires Water to be supplied to the Project Site for the
start-up operations of the Project.

“Commencement Notice” means 2 written notice from U, S. A. Yeast to the City specifying that delivery

- of Water is to commence in accordance with the terms of this Agreement as of the Commencement Date.

“Efftuent’ means wastewater produced as a normal by-product of U. S. A. Yeast's manufacturing process
which is pumped from the U. S. A. Yeast Project site to the City's Facilities for treatment and disposal.

“Facility” or “Facilities” means collectively, one or more water treatment and distribution facilities ini the
City's Water System as well as one or more wastewater treatment facilities in the City's Wastewater Treatment
System, all owned and operated by the City located in Hattiesburg, Mississippi, or if located outside of Hattiesburg,
Mississippi, contrelled by the City, which will provide Water to the U. S. A. Yeast Project Site and will accept from

.. 5aid Project Site Effluent for treatment and disposal, and when used herein, whether in the singular or plural; it shai

include all such Facillties of the City.

; #iRoTee Majeure” means.an event beyond the reasoriable contral, and not anributable to the negligence or

willful misconduet, of the Party affected, including but not limited 1o the following: flood; earthquake; lighming,;
fire; explosion; wars; riot; civil disturbance; strike; sabotage: or clectrical outage; provided, however, that Force
‘Majedire shall not include any-equipment failure due to normal wear and tcar or due to neglected maintenance or
repair, ‘ '

“Gevesnmental Approval” meins any law, rule or regulation of any governmental agericy {including but
not limited to the Mississippi Department of Environmental Managemenit and the United States Environmental
Protection Agency) and any authorization, consent, approval, license, franchise, lease, ruling, permit (including but
‘ot limited to any National Pollutant Discharge Elimination System (NPDES) permit), tariff, rate, certification,
exemption, filing or registration with any governmental agency (including, without limitation, zoning variances,
special exceptions and- nonconforming uses) relating to the construction, cwnership, operation or. maintenance of the
Project, the Primary Pipeline or the Facility (including those relating to Effluent), as the case may be.

“Non-Conforming Water” means Water from the Facility which would otherwise be patable Water but
for its failure to meet all requirements of applicable Governmental Approvals.

. ———%Nen-Genforming Notice™ has the-meaning-specified-inArticte H-Section Z1 -
; 2P

A “Party” means either of U. S. A. Yeast or the City, and “Parties” means, collectively, U. S. A. Yeast and
the City. :

“Person” means any individual, corporation, partnership, limited liabifity company, joint venture,
incorporated or.unincorporated association, joint stock company, trust or other unincorporated organization,

- governmental body, instrumentality or agency or other entity of agy kind.

]
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arprt

“Pipeline” or “Pipelines” means the pipelines owned and operated by the City to deliver Water or to

transport Effluent and may be hereinafter sometimes referred to as Water Pipeline or Effluent Pipeline, as the
context may require,

“Point of Delivery” means the U. S. A. Yeast Project Site.

“Project” means the new manufacturing facility to be constructed by U. S. A. Yeast at the Project Site for
the production of baker's yeast,

“Project Site” means the acreage more particularly described on the attached Exhibit “A*, upon which the
Project will be constructed. '

“Shortfall Notice” has the meaning specified in Asticle II, Section 2.1.3.

ARTICLE Il: WATER PURCHASE AGREEMENT
21  AGREEMENT TO SUPPLY WATER

2.1.1 Agreement To Supply and To Purchase. The City agrees to supply and U. 5. A. Yeast agrees to
purchase Water in sufficient quantities and at the rate of delivary specified in Article II, Section 2.1.2 below to meet
the manufacturing requirements of U. 5, A, Yeast.

2.1.2 Quantity and Flow Rate. The City acknowledges and agrees that its Facilities are currently capable
of supplying one million (1,000,000) gallons per day of Water to the Project Site, and the City agrees to supply up to
1,000,000 gaflons of Water to U. S. A. Yeast at its Project Site at a peak-flow rate of three thousand (3,000) gallons
per minute 3t 2 constant pressure of sixty (60) pounds per square inch (the “Water Peak-Flow Rate”). Title and
risk of loss of Water shall pass to U. S. A. Yeast upon U. S. A. Yeast's receipt of such Water at the Point of
Delivery. Until such time as title to the Water passes to U. 8. A. Yeast, the City shall bear risk of loss of Water and
shall retzin iiability for any and all claims, costs, demands, damages, expenses, liabilitics and losses relating to said
Water.

2.1.3 Shortfall in Delivery of Water., From and after the Commencement Date, the City shall make

_available a daily quantity of Water of not-léss than 1,000,000 gallons per day as specified in Article II, Section 2.1.2

above. If the City is unable on any day to make available such daily minimum quantity of Water, whether due to a
shortage of Water, due to the presence of Non-Conforming Water or otherwise, the City shall promptly (but in any
event within 5 hours of obtaining knowledge thereof) notify U. S. A. Yeast arally (with prompt written confirmation
thereof) or in writing of such inability to provide the minimum daily quantity of Water (a "Shortfall Notice'). _
Each Shartfall Notice shall specify (i) that a shortfall in the delivery of Water has occurred or will occur, the amount
of such shortfal!, the reasons for such shortfall and the anticipated length of such shortfall, including in each case all
relevant dates, and (i) the steps the City is taking to remedy the shortfall.

2.1.4 Non-Conforming Water, If the City becomes aware that it has provided or will provide Non-

- Conforming Water, the City shall promptly {but in any event within five (5) hours of obtaining knowledge thereof]

notify U. 8. A. Yeast orally (with prompt written confirmation thereof) or in writing (2 "INon-Conforming .
Notice"). Each Non-Conforming Notice shall specify (i) when deliveries of Non-Conforming Water began or will
begin (ii) the amount of Non-Conforming Water delivered or in-route, (iif) the cause of such Water being Non-
Conforming Water, and (iv) the steps the City is taking to remedy the situation.

2.1.5 Construction of Pipeline for Water Delivery. The City agrees to construct, at its own cost and

* expense, a Pipeline from its water main to within five (5) feet of the Building, The City agrees that the size of the

pipe used shall be sufficient to handle the quantity of Water to be supplied hereunder at the Water Peak-Flow Rate.
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} _ 2.1:6 Installation of Water Meter. The City agrees, at its 5ole cost and expense, to purchase and install a
properly-calibrated Water meter for metering Water delivered to and used by U. S. A. Yeast at the Project Site.

22 PURCHASE PRICE OF WATER

2.2.1 Price of Water. The City hercby agrees to sell Water to U. S. A. Yeast in an initial quantity of up to
1,000,000 gallons per day from the City's Facilities for a price of eighty cents ($0.80) per one thousand (1400)
gallons (the “Purchase Price™) on the terms and conditions set forth herein.

2.2.% Na Deposit or Connection Fee. There will be no deposit or separate tap fee or connection fee
charged 1o U. S. A. Yeast by the City to connect the Building and/or the Project to the City's Water System.

2.2.3 Billing Procedure. The City agrees to furnish U. S. A. Yeast at the address shown below with an
iternized statement of the amount of Water furnished to U. S. A. Yeast during the preceding month.

2.3 MAINTENANCE OF WATER PIPELINE =~ = . :

2.3.1 Ownership and Maintenance of Water Pipeline. The City shall own, operate and maintain the
Water Pipeline delivering the Water to the Project Site, including but not limited to all Pipeline located on the
Project Site, in 2 workmanlike mauner, consistent with prudent practices and shall continuously maintain the Water
Pipeline in good operating condition and in compliance with 21l Governmeneal Approvals applicable to the Water
Pipeline. Such operation and maintenance shall be actomplished in a manner so as to minimize to the maximum
extent practicable any disruption of or interruption in the services to be provided under this Agreement.

2.3.2 Service Inlerruptions, Upon the event of a temporary interruption or curtailment in Water
delivery attributable to a break or leak in the Pipeline or otherwise, the City shall have a reasonable period of time,
-fnot to exceed €ighteen (18) hours from the commencement of the interruption or curtailment, to make needed repairs -
. and to restore full serviee. The City shall provide a Shortfall Notice in accordance with Article II, Section 2.1.3
upon the interruption or curisilment of Water under this Axticle II, Section 2.3.2.

2.3.3 Ownership and Maintenance of Meter, The City shall own, operate and maintain metering
-equipment to measure the delivery of Water to the Point of Delivery. The City may elect to read the meters monthly
to confirm the quantities of Waler supplied. At least once every year, or more frequently if requested by U. 8. A.
Yeast, and with at least ane week prier written hotice to U. S. A. Yeast, the City shall test the accuracy of the
metering equipment, at which time U. S. A. Yeast shall have the right to be present. If such test indicates that the
rmetering equipment is not measuring accurately, the City shall re-calitirate or replace the metering equipment.

2.3.4 Modifications to the Water Pipeline. In the event the City or U. S. A. Yeast reasonably determines
that modifications to the Water Pipeline are required, such Party shali notify the other Party, and the Parties shall
meet in good faith to determine the scope of stch modifications. The cost and expense of any modifications shall be
borne by the City. - '

2.3.5 Damage of U. 5. A. Yeast Property, In the event that the City or its agenits causes damage to the
Project Site or to any other property of U. 8. A. Yeast while constructing, installing, operating, maintaining or
repairing the Water Pipeline, the Meter or any subsequent modifications thereto, the City shall restore or pay U. 3.
A. Yeast to restore, at U. S. A. Yeast's election, U. S. A, Yeast's property as nearly as possible to its condition priot
to such damage.

ARTICLE ITk: EFFLUENT TREATMENT AGREEMENT
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3.1 DELIVERY SYSTEM FOR EXFLUENT

_ 3.1.1 Agreement To Treat Effluent. The City agrees to treat all Effluent discharged into the Efftunt
; Pipeline for the price and in compliance with the terms and conditions of this Agreement,

3.1.2 Quantity of Effluent. The City acknowledges and agrees that its Facilities are currently capable of
accepting and treating eight hundred thousand (8G0,000) gallons per day of Efffuent from the Project Site, and the
City agrees 1o accept said Effluent at the Effluent Peak-Flow Rate defined in Section 3.1.3 below. Title and risk of
loss of Effluent shall pass to the City upon discharge of such Effluent into the Bffluent Pipeline, and the City shal!
bear risk of loss of Effluent and shall retain liability for any and all claims, costs, demands, damages, expenses,
liabilities and losses relating to said Effluent,

3.1.3 Pumping Station and Pipeline For Effluent, The City agrees that the pumping station and Effluent
Pipeline which it will construct on U, S. A. Yeast's Project Sise to within five feet of the building will be constructed
to handle and deliver to the City's Facilities 800,000 gallons per day of Effluent at the peak-flow rate of 1w
thousand five hundred (2,500) gallons per minute (the “Effluent Peak-Flow Rate®).

3.1.4 Installation of Effluent Meter. The City agrees, at its sole cost and expense, to purchase and install
a properly-calibrated meter for metering Effluent discharged by U. S. A. Yeast at the PrSject Site through the
pumping station and the Effluent Pipeline to the City. U ’

3.2 PRICE OF EFFLUENT TREATMENT

3.2.1 Price of Treatment. During the Initial Term hereof, the City hereby agrees to aceept, treat and
dispose of Effluent, in an initial quantity of up to 800,000 gallons per day, discharged by U. S. A. Yeast from the
Project into the City's Facilities for a price per gallon determined in accordance with the schedule attached hereto as
Exhibit “B" on the terms and conditions set forth herein.

' 3.2.2 No Deposit or Connection Fee. There will be nio separate deposit or tap fee or connection fee -
}tharged to U. S. A Yeast by the City to connect the Building and/or the Project to the City's Wastewater Treatment
System.

3.2.3 Billing Procedure. The City agrees to furnish U. S. A. Yeast at the address shown beh?w with an
itemized statement of the amount of Effluent discharged by U. S. A. Yeast and treated by the City doring the
preceding month.

33 MAINTENANCE OF EFFLUENT PIPELINE AND PUMPING STATION

3.3.1 Ownership and Maintenanee of Effluent Pipeline. The City shall gwn, operate and ma_inlain _lhc
pumping station 2nd the Pipeline transporting discharged Effluent from the Building on the Project Site, including
but not limited 1o alt EfRuent Pipeline located on the Praject Site, in 2 workmanlike manner, consistent with ?rud_enl
practices and shall continuously maintain the pumping station and Effluent Pipéline in good operating condition and
in compliance with all Goversmental Approvals applicable to the pumping station and the Effluent Pipeline. Such
operation and maintenance shall be accomplished in 2 manner so as to minimize to the maximum extent practicable
any distuption of or interruption in the services to be provided under this Agreement,

3.3.2 Service Interruptions. Upon the event of a temporary interruption or curtailment in transport
of discharged Effluent attributable to'a breakdown in the pumping station or a break or leak in the Effluent Pipeline
or othierwise, the City shall have a reasonable period of time, not te exceed eighteen (18) hours fr?m the
commencement of the intermption ot curtailment, to make needed repairs and to restore full service. Promptly upon
obtaining knowledge thereaf (but in any event within 5 hours of ohtaining knowledge therfzof). the City shall _
provide U, &. A. Yeast with oral (with prompt writtsa confirmation thereof) or written notice of the occurrence of an
interruption or curtailment of transport and delivery of Effluent.

1
i
;
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333 Ovwnership ang Maintenance of Meter, The City shall 0wn, operale and maintaing metering

equfgmcnt 10 measure the amouny of Effluen discharged into the Effluent Pipeline and delivered 1o the City’s

reasonably determines thag trodifications 1o the pumping station or the Effluent Pipeline are required, such Party
shall notify the other Party, and the Parijes shall meet in good faith to determine the scope of such modifications,
The cost and expense of any modifications shall be borne by the City.

3.3.5 Damage of U. §. A, Yeast Property. In the event that the City or its agents causes dzmage (o the
Project Site or to any other property of U, 5, A. Yeast while constructing, installing, operating, maintaining or
repairing the Pumping station, the Effluent Pipeline, the Meter or any subsequent modifications thercto, the City
shall restore or pay U7, 5. A. Yeast to restore, 2 U, §. A. Yeast's election, U, S. A, Yeast's property as nearly as
possibie to its condition prior to such damage,

' ARTICLE IV; GENERAL PROVISIONS
41  ADDITIONAL OBLIGATIONS OF THE PARTIES

411 Additional Obligations of the City.

{2) Promptl ¥ upon obtaining knowledge thereof (but in any event within 3 hours of obtaining knowledge
thereof), the City shall provide U, g, A. Yeast with ora) (with prompt written confirmation thereot) or written notice
of any violation of applicabie Governmenta] Approvals relating (o the Facility. The City shafl immediately
}mplcmen( all necessary steps (o corect said violation and 1o prevent disruplion of service to U1, §. 4. Yeast.

{(b) The City hereby acknowledges that U. §. A. Yeast produces a fungible product ang that any
intecruption in service of more.lhan.iwcn;y—feur {24) hours wiJ) result in iveparable harm 10 UL S. A Yeast
Therefore, in compliance with Article IT, Section2.3.2 and Article JI1, Section 3.3.2, the City heéreby covenants and
agrees that it will make every effart to restore service within eighteen hours after an intertuption in service oceurs,
and the City further covenanis and agrees that it will employ alf of its resources (o insure that at po time will 2
interruption in service exceed 24 hours in duration, :

(c) Upon the reasonable request of U, S. A Yeast, the City shall execute such additional certificates,
L. instruments, agreements and take such actions as may be reasonably required to give effect to the terms
and conditions of this Agreement, . : :

4.1.2  Additional Obligatious of U. §, A. Yeast.
¥y upan obtaining.knowledgc thereof (but in any event within 5 hours of obtaining knowledge

‘ {a) Prompu “up _ . )
thereon, U. §. A. Yeast shall provide the Cily with oral (with prompt written confirmation thereof) or written notice
of any violation by the City of applicable Governmental Approvals relating to the Water delivered by the City jn

-accordance with this Agreement,

{b) Upon the reasonable request of the City, U. 8. A. Yeast shall execute snch additional certificates,
documents, fnstruments, agreements and take such actions as may be reasonably required to give effect to the terms
and conditions of this Agreement.
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(2} the fon-performing Party gives the other Party wiitten notice not latet than forty-eigh (48) hours after
the oceurrence of the Force Majeure describing the Particulars of the Force Majeure, including buy noy | imited to the
nature of the Gecurrence and the expected duration of ghe disability, and continues g furnjsh timely regular reports
with respect thereto during the #eriod of Force Majeure and the disability;

(b) the Suspension of Performance ig of R0 greater scope and of 10 longer duratioy than is required by the
Force Majeure;_ and n .

4.3.1 .,.Ini_tialﬂ-‘-éx;m of Agreement. This Agreement shall become legally binding upon the parting hereto
Upon the executon hereof, but the obligations of the City to Supply Water and 1o treat Effluent shali not take effect
ntil the Commencemep, Date. Thednitial Term of this Agreement shall be one hundreq twenty months (10 Years),

nless renewed 85 provided in Section 4,3.2 below (the "Initial Term*).

per gallon for Efﬂ ucat shail be increased for cach five-year term by the Producers Price Index (“PPYI™), and {iii) for

4.4 REPRESENTATIONS AND WARRANTIRS OF THE CITYy




ransactiong contemplated by this Agreement ang the execntion ang delivery of thjs Agreement. This Agreement -

has been duly executed and delivered by the City and constitutes the legal, valid ang binding obligation of the City
enforceable in accordance with jis terms.

4.4.3 No Conflict. Neithey the execution and delivery of this Agreement nor Compliance with any ¢f ma
terms and provisiong hereof (i) Comravenes apy Governmental Approval applicable to the City or any of iis
fespective properties oy Other asseys, (ii) conflicts with, breaches or contravenes the provisions of the organizational
documents of the City or any contractual obligation of 1he i
lien upon any of 1he Proper or assets of the City under, or i 2 condition or even; that constitutes (or that, spon notice

or lapse of time of both, would constitute) an event of defailt under ny contractual obligation of the City.

4.4.4 Governmep tal Approvals, No Governmenal Approval is required (other than those which have
previous beep obiained.and are in ful force and effecy or which must be modified as hereinafier provided) 1o
authtorize, or jg required in conpection with the execution and delivery of this Agreement by the City. The City
agrees that it wi[ nolify the Department of Environmental Quality (DEQ) in writing that U, 8, A, Yeast will be
discharging its wastewater Into the Ciy's Facilities, and the City further agrees (o work with the DEQ (and with
US.A. Yeast jf Necessarylo armend or upgrade, if necessary, the City*s NPDES Permit 1o 2ecommadate the
wastewater discharged jncg the City's Faciiities by U. 8. A. Yeast. o

4.5 REPRESENTATIONS AND WARRANTIRS OFU.s. A.YEAST

4.5.1 Organization and Qualification, U. 8. A. Yeast (i} is 2 limited liability tOompany, duly organjzed
and existing under the laws of the State of Alabama, wimg all right, Power and auwthority under jts Organizationa|
documents ang under the laws of the State of its organization 0 enter into thig Agreement, to perform its obligations
hereunder and 1o Consummate the fransactions contemplated hereby, and (it} has the poiver to ¢drry on its businegs
s now being conducted and as proposed 10 be conducted,

f(east 2nd constitutes the legal, valid and binding obligation of U, §. A. Yeast enforceable in aceardance with g
BIms, exeept as the enforceabili| ty thereof may be limited by (i) bankrupey, insolvency, reorganization or other
similar laws affecting the enforcemient of creditors’ rights generally and (i) Zeueral equitable principles regardiess of
Whether the issue of cnforceabiiiny- is considered in a Proceeding in equity or atJaw.

4.5.3 No Conflict, Neither the execution.ang delivery of this Agreement nor compliance with any of e
terms and provisiong hereof (i) coatravenes any Governmental Approva] applicable 10 U1, §, A, Yeast or any of ils_
respecti-vc'properties or other aszets, (ii) conflicts with, breaches oy Contravenes the provisions of the organizational
documents of [J, . 4. Yeast or any contractual obligation of 1j, S. AL Yeast, or {iii) results in che Creation or
imposition of any jien upon:any of the property or assets of U. S, A. Yeast under, or {n 2 condition or avént that
constitute {or thay, tpon notice or lapse of time or both, would constitute) an event of default under any contractial
obligation of |, 5. A. Yeast. S :

ARTICLE, V: MISCELLANEOUS
51 MiSCELLANEOUS

311 Amendments, Ete. No amendmen; or waiver of any provising of this Agreement shall be effective
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3.1.2 Assignment. Either Party Ay assign delegase, pledge, or otherwise transfer this Agreement, or any
ofits rights or ablisarions under this Agreemeny without the prior consent of the other Party, including without
I:mjratloq. any assignment of thjs Agreement by U, §. A Yeast o the Financing Pares; however, the Party desiring
to assign irs interest hereunder shal) notify the other Party of said assignment.,

5.1.3 Cooperalion in Financing, The City agrees to cooperate from time to time with [, S. A. Yeast and
the Financing Parfjes in connection with the fj nancing of the Project. In fuetherance thereof, the City agrees to enter
1010 such consents o assignments or other agreements as IJ, S, A. Yeast or the Financing Partjes may reasonably
request and the Ciry agrees 10 provide such certificates from jis officers and such Optons of counse] {(which may be

{including by telecopier and electronic mai} ("c-mail“)} and shall be mailed, telecopied, e~maifed’or delivered, if 1o
U.S. A, Yeast, to it at ’ ATTN: & : it fo the City,
to it at Hatilesburg, Mississippi 36302, ATEN: : + 8§ lo each
Party, to it at such other addrass or telecopier number or e-mail address ag designated by such Party. in 4 written
notice to the other Parties. All such notices and communications shalf be deemed received, (a) if personally _
delivered, upon delivery, (b) if sent by first class mail, g the third busiriess day following deposit into the mails and
{c) ifsent by telecopier, upon acknowledgement of receipt thereof by the recipient.

5.1.5 Severability; Any provision of this Agreement thar s protubited, unenforceable or not authorized in
any jurisdiction shall, as 1o such Jurisdiction, be ineffective to the extent of such prohibition, unenforceability or
non-iutharizagon withour j nvalidating the remaining provisigns of this Agreement or affecting the validity,

\ 5.1.6 Binding Effect, This Agreemen; shall be binding vpon and inure to the benefit of the Parties and
}hcir Tespective successors and assigns. '

5.1.7 Governing Law, THIS AGREEMENT SHALL BE GOVERNED BY, AND CONSTRUED 1IN
ACCORDANCE WITH, THE LAWS OF TGO STATE OF MISSISSIPRI WITHOUT REFEREN CE TOTHE
CONFLICT OF LAW'PRINCT.PLBS THEREQF,

S5.1.8 Headings, The section and subsection headings used hereiq have been inserted for convenience of
reference only angd do not constitute matters to be considered iy interprcting this Agreement _

5.1.9 Execution in Counterparts, This Agreement may be executed in any number of counteiparts- a‘nd by
different Parties hereto in separate counterparts, each of which when s0.execated shail be deemed to be apn original
and all of which thep together shall constituee one and the same agregment,

5-1.10 Waiver of Jury Triat, PARTIES HERERY KNOWINGLY, VOLUNTARILY AND
INTENTIONALLY WAVE T RIGHT EACH MAY HAVETQ 4 IRIAL BY JURY IN RESPECT OF ANy
LITIGATION BasED HEREON, OR ARISING QuT OF, UNDER OR IN CONNECTION WITH THIS
AGREEMENT AND ANy AGREEMENTS CONTEMPLATED HERERY T BE EXECUTED IN

CONJUNCTION HEREWITH OR ANY COURSE GF CONDUCT, Coursy OF DEALING, STATEMENTS




(SIGNATURES APPEAR ON FOLLOWING FPAGE]

IN WITNESS WHEREOF, the Pasties hereto have each caused this Agreement to bc executed by their
duly authorized officers on the date first above written.

U.SA. YEAST COMPANY, LLC

ol A e

Its Manager

CITY OrF 'IATTIESBIH?.G ISSI&Iy
By '
f)

ATTEST:

oo ddi £
7,

Clerk

EXHIBIT “A»

LEGALDES CRIPTION OF PROJECT SITE
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EXBIBIT wgn
=2l g

| MONTHLY Usagy
1000'S GAYLONS 3 RATE $/1000 GAL
5000 7.03 .

6000 6.13
*7000 5.45
8000 4.95
9000 4.57
10000 4.2¢

- 11000 . 4.01
12000 3.80
13000 "3.63

TER PURCHASE AND EFFLUENT TREATMENT AGRERMENT PAGE 11




14000 3.47
15000 3.34
16000 3.23
17000 3.13
13000 3.04
19000 2.95
20000 2.88
21000 2.83
22000 2.76
23000 2.70
24000 2.65
25000 2.61
26000 2.56

Example Bill Caleunlation

Monthly usage = 24,333,333 Gallons (800,000 Gallons/Day)
Rate From Chart For 24,000,000 Gallons = $2.65/1000 Gal
‘Rate From Chart For 25,000,000 Gallons = $2.61/1000 Gal
From Chart:

25,000,000 Gal - 24,000,000 Gal == 1,000,000 Gal

$2.65 Rate - $2.61 Rate = $0.04

Monthly Usage 24,333 333 Gallons - 24,000,000 Gallons from chart = 333,333 Gal
333,333 Gal + 1,000,000 Gal = .3333
$0.04 % .3333 = $0.013
Therefare rate for monthly usage of 24,333,333 gallons is
52.65 - $0.013 = $2.637/1000 Gal
Amount-of bill would be '
24,333,333 Gal x $2.637/1000 Gal = $64,167.00 .

« MINBVIUM BILLING FOR ANY MONTH DURING THE TERM OF THIS AGREEMENT SHALL
BE BASED UPON MINIMUM PRES(R/IED USAGE OF 7,000,000 GAILONS PER MONTHAT A
RATE
$35.45 PER THOUSAND GALLONS.

AGREEMEN.TS\US_YEAST.WATER_WASTEWATER_AGR
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